
 

 

"The system thus established," says Mr. Justice Stephens, 1 Hist. Crim.Law of England, 252, 

"is simple. The body of the country are the accusers. Their accusation is practically equivalent to 
a conviction, subject to the chance of a favorable termination of the ordeal by water. If the ordeal 
fails, the accused person loses his foot and his hand. If it succeeds, he is nevertheless to be 
banished. Accusation, therefore, was equivalent to banishment, at least." 

When we add to this that the primitive grand jury heard no witnesses in support of the truth of the 
charges to be preferred, but presented upon their own knowledge, or indicted upon common fame 
and general suspicion, we shall be ready to acknowledge that it is better not to go too far back into 
antiquity for the best securities for our "ancient liberties." It is more consonant to the true 
philosophy of our historical legal institutions to say that the spirit of personal liberty and individual 
right which they embodied was preserved and developed by a progressive growth and wise 
adaptation to new circumstances and situations of the forms and processes found fit to give, from 
time to time, new expression and greater effect to modern ideas of self-government. 

"It was a peculiar advantage that the consequences of its principles were, if we may so speak, only 
discovered slowly and gradually. It gave out on each occasion only so much of the spirit of liberty 
and reformation as the circumstances of succeeding generations required and as their character 
would safely bear. For almost five centuries, it was appealed to as the decisive authority on behalf 
of the people, though commonly so far only as the necessities of each case demanded." 

1 Hist. of England, 221. 

The Constitution of the United States was ordained, it is true, by descendants of Englishmen, 
who inherited the traditions of English law and history; but it was made for an undefined  
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and expanding future, and for a people gathered and to be gathered from many nations and of may tongues. 
And while we take just pride in the principles and institutions of the common law, we are not to forget that, 
in lands where other systems of jurisprudence prevail, the ideas and processes of civil justice are also not 
unknown. Due process of law, in spite of the absolutism of continental governments, is not alien to that 
code which survived the Roman Empire as the foundation of modern civilization in Europe, and which has 
given us that fundamental maxim of distributive justice suum cuique tribuere. There is nothing in Magna 
Charta, rightly construed as a broad charter of public right and law, which ought to exclude the best ideas 
of all systems and of every age, and as it was the characteristic principle of the common law to draw its 
inspiration from every fountain of justice, we are not to assume that the sources of its supply have been 
exhausted. On the contrary, we should expect that the new and various experiences of our own situation 
and system will mould and shape it into new and not less useful forms. 

Such is the often-repeated doctrine of this court. In Munn v. Illinois, 94 U. S. 113-134, the Chief Justice, 
delivering the opinion of the court, said: 

"A person has no property, no vested interest, in any rule of the common law. That is only one of the form 
of municipal law, and is no more sacred than any other. Right of property which have been created by the 
common law cannot be taken  
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away without due process; but the law itself, as a rule of conduct, may be changed at the will or even at the 
whim of the legislature, unless prevented by constitutional limitations. Indeed, the great office of statutes 
is to remedy defects in the common law as they are developed, and to adapt it to the changes of time and 
circumstances." 

And in Walker v. Sauvinet, 92 U. S. 90, the court said: 

"A trial by jury in suits at common law pending in State courts is not, therefore, a privilege or immunity of 
national citizenship which the States are forbidden by the Fourteenth Amendment to abridge. A State cannot 
deprive a person of his property without due process of law; but this does not necessarily imply that all 
trials in the State courts affecting the property of persons must be by jury. This requirement of the 
Constitution is met if the trial is had according to the settled course of judicial proceedings. Due process of 
law is process according to the law of the land. This process in the States is regulated by the law of State." 

This court, speaking by Mr. Justice Miller in Loan Association v. Topeka, 20 Wall. 655-662, said: 

"It must be conceded that there are such rights in every free government beyond the control 
of the State. A government  
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which recognized no such rights, which held the lives, the liberty, and the property of its 
citizens subject at all times to the absolute disposition and unlimited control of even the most 
democratic depository of power, is, after all, but a despotism. It is true, it is a despotism of 
the many, of the majority, if you choose to call it so, but it is nevertheless a despotism. It may 
be doubted, if a man is to hold all that he is accustomed to call his own, all in which he has 
placed his happiness and the security of which is essential to that happiness, under the 
unlimited dominion of others, whether it is not wiser that this power should be exercised by 
one man than by many." 

https://supreme.justia.com/cases/federal/us/94/113/case.html
https://supreme.justia.com/cases/federal/us/92/90/case.html
https://supreme.justia.com/cases/federal/us/87/655/case.html
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