CONTROLLING LEGAL PRINCIPLES
Free Exercise Clause Decision – The “Contemplation of Justice”
Marbury v. Madison, 5 U.S. 1 Cranch 137 137 (1803)

The authority given to the Supreme Court by the act establishing the judicial system of the United
States to issue writs of mandamus to public officers appears not to be warranted by the
Constitution.

It is emphatically the duty of the Judicial Department to say what the law is . Those
who apply the rule to particular cases must, of necessity, expound and interpret the rule. If two
laws conflict with each other, the Court must decide on the operation of each.

If courts are to regard the Constitution, and the Constitution is superior to
any ordinary act of the legislature, the Constitution, and not such ordinary
act, must govern the case to which they both apply.
This brings us to the second inquiry, which is:
2. If he has a right, and that right has been violated, do the laws of his country afford him a remedy?
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The very essence of civil liberty certainly consists in the right of every
individual to claim the protection of the laws whenever he receives an
injury. One of the first duties of government is to afford that protection.
In the third volume of his Commentaries, page 23, Blackstone states two cases in which a remedy
is afforded by mere operation of law.

"In all other cases," he says,

"it is a general and indisputable rule that where there is a legal right, there is also a
legal remedy by suit or action at law whenever that right is invaded."
The Government of the United States has been emphatically termed a government
of laws, and not of men. It will certainly cease to deserve this high appellation if the
laws furnish no remedy for the violation of a vested legal right.
By the Constitution of the United States, the President is invested with certain important political
powers, in the
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exercise of which he is to use his own discretion, and is accountable only to his country in his
political character and to his own conscience. To aid him in the performance of these duties, he is
authorized to appoint certain officers, who act by his authority and in conformity with his orders.
"Whenever," says that very able judge,

"there is a right to execute an office, perform a service, or exercise a franchise (more
especially if it be in a matter of public concern or attended with profit), and a person
is kept out of possession, or dispossessed of such right, and
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has no other specific legal remedy, this court ought to assist by mandamus, upon
reasons of justice, as the writ expresses, and upon reasons of public policy, to
preserve peace, order and good government."
In the same case, he says,
"this writ ought to be used upon all occasions where the law has established no specific remedy,
and where in justice and good government there ought to be one."
The Constitution vests the whole judicial power of the United States in one Supreme Court, and
such inferior courts as Congress shall, from time to time, ordain and establish. This power is
expressly extended to all cases arising under the laws of the United States; and consequently, in
some form, may be exercised over the present
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case, because the right claimed is given by a law of the United States.

Affirmative words are often, in their operation, negative of other objects than those affirmed, and,
in this case, a negative or exclusive sense must be given to them or they have no operation at all.

It cannot be presumed that any clause in the Constitution is
intended to be without effect, and therefore such construction is
inadmissible unless the words require it.
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Certainly all those who have framed written Constitutions contemplate
them as forming the fundamental and paramount law of the nation, and
consequently the theory of every such government must be that an act of
the Legislature repugnant to the Constitution is void.
This theory is essentially attached to a written Constitution, and is consequently to be considered
by this Court as one of the fundamental principles of our society. It is not, therefore, to be lost
sight of in the further consideration of this subject.
So, if a law be in opposition to the Constitution, if both the law and the Constitution apply to a
particular case, so that the Court must either decide that case conformably to the law, disregarding
the Constitution, or conformably to the Constitution, disregarding the law, the Court must
determine which of these conflicting rules governs the case. This is of the very essence of judicial
duty.
If, then, the Courts are to regard the Constitution, and the Constitution is superior to any ordinary
act of the Legislature, the Constitution, and not such ordinary act, must govern the case to which
they both apply.
Those, then, who controvert the principle that the Constitution is to be considered in court as a
paramount law are reduced to the necessity of maintaining that courts must close their eyes on the
Constitution, and see only the law.
This doctrine would subvert the very foundation of all written Constitutions. It would declare that
an act which, according to the principles and theory of our government, is entirely void, is yet, in
practice, completely obligatory. It would declare that, if the Legislature shall do what is expressly
forbidden, such act, notwithstanding the express prohibition, is in reality effectual. It would be
giving to the Legislature a practical and real omnipotence with the same breath which professes to
restrict their powers within narrow limits. It is prescribing limits, and declaring that those limits
may be passed at pleasure.
That it thus reduces to nothing what we have deemed the greatest improvement on political
institutions -- a written Constitution, would of itself be sufficient, in America where written
Constitutions have been viewed with so much reverence, for rejecting the construction. But the

peculiar expressions of the Constitution of the United States furnish additional arguments in favour
of its rejection.
The judicial power of the United States is extended to all cases arising under the Constitution.
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Could it be the intention of those who gave this power to say that, in using it, the Constitution
should not be looked into? That a case arising under the Constitution should be decided without
examining the instrument under which it arises?
It is also not entirely unworthy of observation that, in declaring what shall be the supreme law of
the land, the Constitution itself is first mentioned, and not the laws of the United States generally,
but those only which shall be made in pursuance of the Constitution, have that rank.
Thus, the particular phraseology of the Constitution of the United States confirms and strengthens
the principle, supposed to be essential to all written Constitutions, that a law repugnant to the
Constitution is void, and that courts, as well as other departments, are bound by that instrument.

