CONTROLLING LEGAL PRINCIPLES
Free Exercise Clause Decision – The “Contemplation of Justice”
McCulloch v. Maryland, 17 U.S. 4 Wheat. 316 316 (1819)

The Government of the Union, though limited in its powers, is supreme within its sphere of action,
and its laws, when made in pursuance of the Constitution, form the supreme law of the land.
There is nothing in the Constitution of the United States similar to the Articles of Confederation,
which exclude incidental or implied powers.

If the end be legitimate, and within the scope of the Constitution, all the means
which are appropriate, which are plainly adapted to that end, and which are not
prohibited, may constitutionally be employed to carry it into effect.
The power of establishing a corporation is not a distinct sovereign power or end of Government,
but only the means of carrying into effect other powers which are sovereign. Whenever it becomes
an appropriate means of exercising any of the powers given by the Constitution to the Government
of the Union, it may be exercised by that Government.
The State governments have no right to tax any of the constitutional means employed by the
Government of the Union to execute its constitutional powers.
The States have no power, by taxation or otherwise, to retard, impede, burthen, or in any manner
control the operations of the constitutional laws enacted by Congress to carry into effect the powers
vested in the national Government.
This principle does not extend to a tax paid by the real property of the Bank of the United States
in common with the other real property in a particular state, nor to a tax imposed on the proprietary
interest which the citizens of that State may hold in this institution, in common with other property
of the same description throughout the State.

From these conventions the Constitution derives its whole authority. The
government proceeds directly from the people; is "ordained and established" in the
name of the people, and is declared to be ordained,
"in order to form a more perfect union, establish justice, insure domestic tranquillity,
and secure
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the blessings of liberty to themselves and to their posterity."
If any one proposition could command the universal assent of mankind, we might expect it would
be this -- that the Government of the Union, though limited in its powers, is supreme within its
sphere of action. This would seem to result necessarily from its nature. It is the Government of all;
its powers are delegated by all; it represents all, and acts for all. Though any one State may be
willing to control its operations, no State is willing to allow others to control them. The nation, on
those subjects on which it can act, must necessarily bind its component parts. But this question is
not left to mere reason; the people have, in express terms, decided it by saying,
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"this Constitution, and the laws of the United States, which shall be made in pursuance thereof,"
"shall be the supreme law of the land," and by requiring that the members of the State
legislatures and the officers of the executive and judicial departments of the States shall take
the oath of fidelity to it. The Government of the United States, then, though limited in its powers,
is supreme, and its laws, when made in pursuance of the Constitution, form the supreme law of the
land, "anything in the Constitution or laws of any State to the contrary notwithstanding."
The men who drew and adopted this amendment had experienced the embarrassments resulting
from the insertion of this word in the Articles
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of Confederation, and probably omitted it to avoid those embarrassments. A Constitution, to
contain an accurate detail of all the subdivisions of which its great powers will admit, and of all
the means by which they may be carried into execution, would partake of the prolixity of a legal
code, and could scarcely be embraced by the human mind. It would probably never be understood
by the public. Its nature, therefore, requires that only its great outlines should be marked, its
important objects designated, and the minor ingredients which compose those objects be deduced
from the nature of the objects themselves. That this idea was entertained by the framers of the
American Constitution is not only to be inferred from the nature of the instrument, but from the
language. Why else were some of the limitations found in the 9th section of the 1st article
introduced? It is also in some degree warranted by their having omitted to use any restrictive term
which might prevent its receiving a fair and just interpretation. In considering this question,

then, we must never forget that it is a Constitution we are expounding.

Although, among the enumerated powers of Government, we do not find the word "bank" or
"incorporation," we find the great powers, to lay and collect taxes; to borrow money; to regulate
commerce; to declare and conduct a war; and to raise and support armies and navies. The sword
and the purse, all the external relations, and no inconsiderable portion of the industry of the nation
are intrusted to its Government. It can never be pretended
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that these vast powers draw after them others of inferior importance merely because they are
inferior. Such an idea can never be advanced. But it may with great reason be contended that a
Government intrusted with such ample powers, on the due execution of which the happiness and
prosperity of the Nation so vitally depends, must also be intrusted with ample means for their
execution. The power being given, it is the interest of the Nation to facilitate its execution. It can
never be their interest, and cannot be presumed to have been their intention, to clog and embarrass
its execution by withholding the most appropriate means.
But the Constitution of the United States has not left the right of Congress to employ the necessary
means for the execution of the powers conferred on the Government to general reasoning. To its
enumeration of powers is added that of making
"all
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laws which shall be necessary and proper for carrying into execution the foregoing powers, and all
other powers vested by this Constitution in the Government of the United States or in any
department thereof."
The word "necessary" is of this description. It has not a fixed character peculiar to itself. It admits
of all degrees of comparison, and is often connected with other words which increase or diminish
the impression the mind receives of the urgency it imports. A thing may be necessary, very
necessary, absolutely or indispensably necessary. To no mind would the same idea be conveyed
by these several phrases. The comment on the word is well illustrated by the passage cited at the
bar from the 10th section of the 1st article of the Constitution. It is, we think, impossible to compare
the sentence which prohibits a State from laying "imposts, or duties on imports or exports, except
what may be absolutely necessary for executing its inspection laws," with that which authorizes
Congress "to make all laws which shall be necessary and proper for carrying into execution" the
powers of the General Government without feeling a conviction that the convention understood
itself to change materially
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the meaning of the word "necessary," by prefixing the word "absolutely." This word, then, like
others, is used in various senses, and, in its construction, the subject, the context, the intention of
the person using them are all to be taken into view.

Let this be done in the case under consideration. The subject is the execution of those great powers
on which the welfare of a Nation essentially depends. It must have been the intention of those who
gave these powers to insure, so far as human prudence could insure, their beneficial execution.
This could not be done by confiding the choice of means to such narrow limits as not to leave it in
the power of Congress to adopt any which might be appropriate, and which were conducive to the
end. This provision is made in a Constitution intended to endure for ages to come, and
consequently to be adapted to the various crises of human affairs. To have prescribed the means
by which Government should, in all future time, execute its powers would have been to change
entirely the character of the instrument and give it the properties of a legal code. It would have
been an unwise attempt to provide by immutable rules for exigencies which, if foreseen at all, must
have been seen dimly, and which can be best provided for as they occur. To have declared that the
best means shall not be used, but those alone without which the power given would be nugatory,
would have been to deprive the legislature of the capacity to avail itself of experience, to exercise
its reason, and to accommodate its legislation to circumstances.
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The result of the most careful and attentive consideration bestowed upon this clause is that, if it
does not enlarge, it cannot be construed to restrain, the powers of Congress, or to impair the right
of the legislature to exercise its best judgment in the selection of measures to carry into execution
the Constitutional powers of the Government. If no other motive for its insertion can be suggested,
a sufficient one is found in the desire to remove all doubts respecting
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the right to legislate on that vast mass of incidental powers which must be involved in the
Constitution if that instrument be not a splendid bauble.

We admit, as all must admit, that the powers of the Government are
limited, and that its limits are not to be transcended. But we think the sound
construction of the Constitution must allow to the national legislature that discretion with respect
to the means by which the powers it confers are to be carried into execution which will enable that
body to perform the high duties assigned to it in the manner most beneficial to the people. Let

the end be legitimate, let it be within the scope of the Constitution,
and all means which are appropriate, which are plainly adapted to
that end, which are not prohibited, but consist with the letter and
spirit of the Constitution, are Constitutional. *
That the power of taxation is one of vital importance; that it is retained by the States; that it is not
abridged by the grant of a similar power to the Government of the Union; that it is to be
concurrently exercised by the two Governments -- are truths which have never been denied. But
such is the paramount character of the Constitution that its capacity to withdraw any subject from
the action of even this power is admitted. The States are expressly forbidden to lay any duties on
imports or exports except what may be absolutely necessary for executing their inspection laws. If

the obligation of this prohibition must be conceded -- if it may restrain a State from the exercise
of its taxing power on imports and exports -- the same paramount character would seem to restrain,
as it certainly may restrain, a State from such other exercise of this power as is in its nature
incompatible with, and repugnant to, the constitutional laws of the Union. A law absolutely

repugnant to another as entirely
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repeals that other as if express terms of repeal were used.

This great principle is that the Constitution and the laws made in
pursuance thereof are supreme; that they control the Constitution and laws
of the respective States, and cannot be controlled by them. From this, which
may be almost termed an axiom, other propositions are deduced as corollaries, on
the truth or error of which, and on their application to this case, the cause has been
supposed to depend. These are, 1st. That a power to create implies a power

to preserve; 2d. That a power to destroy, if wielded by a different hand, is
hostile to, and incompatible with these powers to create and to preserve;
3d. That, where this repugnancy exists, that authority which is supreme
must control, not yield to that over which it is supreme.
These propositions, as abstract truths, would perhaps never be controverted. Their application to
this case, however, has been denied, and both in maintaining the affirmative and the negative, a
splendor of eloquence, and strength of argument seldom if ever surpassed have been displayed.
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The power of Congress to create and, of course, to continue the bank was the subject of the
preceding part of this opinion, and is no longer to be considered as questionable.
The argument on the part of the State of Maryland is not that the States may directly resist a law
of Congress, but that they may exercise their
Page 17 U. S. 428
acknowledged powers upon it, and that the Constitution leaves them this right, in the confidence
that they will not abuse it. Before we proceed to examine this argument and to subject it to test of
the Constitution, we must be permitted to bestow a few considerations on the nature and extent of
this original right of taxation, which is acknowledged to remain with the States. It is admitted that
the power of taxing the people and their property is essential to the very existence of Government,
and may be legitimately exercised on the objects to which it is applicable, to the utmost extent to
which the Government may choose to carry it.

The only security against the abuse of this power is found in the
structure of the Government itself. In imposing a tax, the
legislature acts upon its constituents. This is, in general, a
sufficient security against erroneous and oppressive taxation.
The people of a State, therefore, give to their Government a right of taxing
themselves and their property, and as the exigencies of Government cannot be
limited, they prescribe no limits to the exercise of this right, resting confidently on
the interest of the legislator and on the influence of the constituent over their
representative to guard them against its abuse. But the means employed by the
Government of the Union have no such security, nor is the right of a State to tax
them sustained by the same theory. Those means are not given by the people

of a particular State, not given by the constituents of the legislature which
claim the right to tax them, but by the people of all the States They are
given by all,
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for the benefit of all -- and, upon theory, should be subjected to that
Government only which belongs to all.
It may be objected to this definition that the power of taxation is not
confined to the people and property of a State. It may be exercised upon
every object brought within its jurisdiction.
But, waiving this theory for the present, let us resume the inquiry, whether this power can be
exercised
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by the respective States, consistently with a fair construction of the Constitution?

That the power to tax involves the power to destroy; that the power to
destroy may defeat and render useless the power to create; that there is a
plain repugnance in conferring on one Government a power to control the
constitutional measures of another, which other, with respect to those very
measures, is declared to be supreme over that which exerts the control, are
propositions not to be denied. But all inconsistencies are to be

reconciled by the magic of the word CONFIDENCE. Taxation, it
is said, does not necessarily and unavoidably destroy. To carry it
to the excess of destruction would be an abuse, to presume which
would banish that confidence which is essential to all
Government.

