CONTROLLING LEGAL PRINCIPLES
Free Exercise Clause Decision – The “Contemplation of Justice”
Bailey v. Drexel Furniture Co., 259 U.S. 20 (1922)

Scienter is associated with penalties, not with taxes.
Syllabus

An act of Congress which clearly, on its face, is designed to penalize, and
thereby to discourage or suppress, conduct the regulation of which is
reserved by the Constitution exclusively to the States, cannot be sustained
under the federal taxing power by calling the penalty a tax. P. 259 U. S. 37.
Veazie Bank v. Fenno, 8 Wall. 533; McCray v. United States, 195 U. S. 27; Flint v. Stone Tracy
Co., 220 U. S. 107, and United States v. Doremus, 249 U. S. 86, distinguished.
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Out of a proper respect for the acts of a coordinate branch of the Government, this court has gone
far to sustain taxing acts as such, even though there has been ground for suspecting from the weight
of the tax it was intended to destroy its subject. But, in the act before
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us, the presumption of validity cannot prevail, because the proof of the
contrary is found on the very face of its provisions. Grant the validity of this law,
and all that Congress would need to do, hereafter, in seeking to take over to its control anyone of
the great number of subjects of public interest, jurisdiction of which the States have never parted
with, and which are reserved to them by the Tenth Amendment, would be to enact a detailed

measure of complete regulation of the subject and enforce it by a so-called tax upon departures
from it. To give such magic to the word "tax" would be to break down all constitutional limitation
of the powers of Congress and completely wipe out the sovereignty of the States.

The difference between a tax and a penalty is sometimes difficult to
define, and yet the consequences of the distinction in the required method
of their collection often are important. Where the sovereign enacting the
law has power to impose both tax and penalty, the difference between
revenue production and mere regulation may be immaterial, but not so
when one sovereign can impose a tax only, and the power of regulation
rests in another. Taxes are occasionally imposed in the discretion of the legislature on proper
subjects with the primary motive of obtaining revenue from them and with the incidental motive
of discouraging them by making their continuance onerous. They do not lose their

character as taxes because of the incidental motive. But there comes a time
in the extension of the penalizing features of the so-called tax when it
loses its character as such and becomes a mere penalty with the
characteristics of regulation and punishment. Such is the case in the law before us.
Although Congress does not invalidate the contract of employment or expressly declare that the
employment within the mentioned ages is illegal, it does exhibit its intent practically to achieve
the latter result by adopting the criteria of wrongdoing and imposing its principal consequence on
those who transgress its standard.
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