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______________________________________________________________________________ 
 

PETITIONER’S ADDENDUM OF LAW 
______________________________________________________________________________ 
 
 
CONTROLLING LAW &/OR LEGAL STANDARDS: 
 
Article I, Section 8, Clause 1 of the United States Constitution 
 
The Congress shall have Power to lay and collect Taxes, Duties, Imposts and Excises, to pay the 
Debts and provide for the common Defence and general Welfare of the United States; but all 
Duties, Imposts and Excises shall be uniform throughout the United States. 
______________________________________________________________________________ 
 
Article VI, Clause 2, Supremacy Clause 
 
This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be made, under the Authority of the United States, shall be 
the supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding. 
______________________________________________________________________________ 
 
First Amendment of the United States Constitution   
 
Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances. 
______________________________________________________________________________ 
 
Fifth Amendment of United States Constitution  
 
No person shall be held to answer for a capital, or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in 
the militia, when in actual service in time of war or public danger; nor shall any person be subject 
for the same offense to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, without 
due process of law; nor shall private property be taken for public use, without just compensation. 
______________________________________________________________________________ 
 
Ninth Amendment of the United States Constitution 
 
The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage 
others retained by the people. 
______________________________________________________________________________ 
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Thirteenth Amendment of the United States Constitution 
 
SECTION 1 
Neither slavery nor involuntary servitude, except as a punishment for crime whereof the party shall 
have been duly convicted, shall exist within the United States, or any place subject to their 
jurisdiction. 
 
SECTION 2 
Congress shall have power to enforce this article by appropriate legislation. 
______________________________________________________________________________ 
 
Sixteenth Amendment of the United States Constitution 
 
The Congress shall have power to lay and collect taxes on incomes, from whatever source derived, 
without apportionment among the several States, and without regard to any census or enumeration. 
 
______________________________________________________________________________ 

See Petitioner’s Exhibits for Controlling Legal Principles in this case. 

______________________________________________________________________________ 

Am. Fire & Casualty Co. v. Finn, 341 U. S. 6, 17-18 (1951) 

The Congress, in the revision, carried out its purpose to abridge the right of removal.3 Under the 
former provision, 28 U.S.C. (1946 ed.) § 71, separable controversies authorized removal of the 
suit. 'Controversy' had long been associated in legal thinking with 'case.' It covered all disputes 
that might come before federal courts for adjudication. In § 71 the removable 'controversy' was 
interpreted as any possible separate suit that a litigant might properly bring in a federal court so 
long as it was wholly between citizens of different states. So, before the revision, when a suit in a 
state court had such a separate federally cognizable controversy, the entire suit might be removed 
to the federal court.4 

A separable controversy is no longer an adequate ground for removal unless it also constitutes a 
separate and independent claim or cause of action. Compare Barney v. Latham, 103 U.S. 205, 212, 
26 L.Ed. 514, with the revised § 1441. Congress has authorized removal now under § 1441(c) only 
when there is a separate and independent claim or cause of action.5 Of course, 'separate cause of 
action' restricts removal more than 'separable controversy.' In a suit covering multiple parties or 
issues based on a single claim, there may be only one cause of action and yet be separable 
controversies.6 The addition of the word 'independent' gives emphasis to congressional intention 
to require more complete disassociation between the federally cognizable proceedings and those 
cognizable only in state courts before allowing removal. 

The effectiveness of the restrictive policy of Congress against removal depends upon the meaning 
ascribed to 'separate and independent * * * cause of action'. § 1441. Although 'controversy' and 
'cause of action' are treated as synonymous by the courts in situations where the present 
considerations are absent,7 here it is obvious different concepts are involved.8 We are not 

https://www.law.cornell.edu/supremecourt/text/341/6#fn3
https://www.law.cornell.edu/supremecourt/text/341/6#fn4
http://www.law.cornell.edu/supremecourt/text/103/205
http://www.law.cornell.edu/supremecourt/text/103/205
https://www.law.cornell.edu/supremecourt/text/341/6#fn5
https://www.law.cornell.edu/supremecourt/text/341/6#fn6
https://www.law.cornell.edu/supremecourt/text/341/6#fn7
https://www.law.cornell.edu/supremecourt/text/341/6#fn8
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unmindful that the phrase 'cause of action' has many meanings.9 To accomplish its purpose of 
limiting and simplifying removal, Congress used the phrase 'cause of action' in an accepted 
meaning to obtain that result. By interpretation we should not defeat that purpose. 

In a suit turning on the meaning of 'cause of action,' this Court announced an accepted description. 
Baltimore S.S. Co. v. Phillips, 274 U.S. 316, 47 S.Ct. 600, 71 L.Ed. 1069.10 This Court said, 274 
U.S. at page 321, 47 S.Ct. at page 602: 

'Upon principle, it is perfectly plain that the respondent suffered but one actionable wrong and was 
entitled to but one recovery, whether his injury was due to one or the other of several distinct acts 
of alleged negligence or to a combination of some or all of them. In either view, there would be 
but a single wrongful invasion of a single primary right of the plaintiff, namely, the right of bodily 
safety, whether the acts constituting such invasion were one or many, simple or complex. 

'A cause of action does not consist of facts, but of the unlawful violation of a right which the facts 
show.' 

See Magnolia Petroleum Co. v. Hunt, 320 U.S. 430, 443, 64 S.Ct. 208, 215, 88 L.Ed. 
149.11 Considering the previous history of 'separable controversy,' the broad meaning of 'cause of 
action,' and the congressional purpose in the revision resulting in 28 U.S.C. 1441(c), 28 U.S.C.A. 
§ 1441(c), we conclude that where there is a single wrong to plaintiff, for which relief is sought, 
arising from an interlocked series of transactions, there is no separate and independent claim or 
cause of action under § 1441(c).12 

In making this determination we look to the plaintiff's pleading, which controls. Pullman Co. v. 
Jenkins, 305 U.S. 534, 538, 59 S.Ct. 347, 349, 83 L.Ed. 334. 

______________________________________________________________________________ 
 

Arkansas Ed. Television Comm'n v. Forbes 523 U.S. 666, 690 (1998) 
 
It seems equally clear, however, that the First Amendment will not tolerate arbitrary definitions of 
the scope of the forum. We have recognized that "[o]nce it has opened a limited forum, ... the State 
must respect the lawful boundaries it has itself set." Rosenberger v. Rector and Visitors of Univ. 
of Va., 515 U. S. 819, 829 (1995). It follows, of course, that a State's failure to set any meaningful 
boundaries at all cannot insulate the State's action from First Amendment challenge. The 
dispositive issue in this case, then, is not whether AETC created a designated public forum or a 
nonpublic forum, as the Court concludes, but whether AETC defined the contours of the debate 
forum with sufficient specificity to justify the exclusion of a ballot qualified candidate. 
 
AETC asks that we reject Forbes' constitutional claim on the basis of entirely subjective, ad hoc 
judgments about the dimensions of its forum. ll The First Amendment demands more, however, 
when a state government effectively wields the power to eliminate a political candidate from all 
consideration by the voters. All stations must act as editors, see ante, at 673, and when state-owned 
stations participate in the broadcasting arena, their editorial decisions may impact the 
constitutional interests of individual speakers.12 A state-owned broadcaster need not plan, sponsor, 
and conduct political debates, however. When it chooses to do so, the First Amendment imposes 
important limitations on its control over access to the debate forum. 

https://www.law.cornell.edu/supremecourt/text/341/6#fn9
http://www.law.cornell.edu/supremecourt/text/274/316
https://www.law.cornell.edu/supremecourt/text/341/6#fn10
http://www.law.cornell.edu/supremecourt/text/274/0
http://www.law.cornell.edu/supremecourt/text/274/0
http://www.law.cornell.edu/supremecourt/text/320/430
http://www.law.cornell.edu/supremecourt/text/320/430
https://www.law.cornell.edu/supremecourt/text/341/6#fn11
http://www.law.cornell.edu/uscode/text/28/1441#c
http://www.law.cornell.edu/uscode/text/28/28
https://www.law.cornell.edu/supremecourt/text/341/6#fn12
http://www.law.cornell.edu/supremecourt/text/305/534
https://supreme.justia.com/cases/federal/us/515/819/case.html
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AETC's control was comparable to that of a local government official authorized to issue permits 
to use public facilities for expressive activities. In cases concerning ac- 

to operate under the Communications Act"); see also Brief for State of California et al. as Amici 
Curiae 4 ("In its role as speaker, rather than mere forum provider, the state actor is not restricted 
by speaker-inclusive and viewpoint-neutral rules"). 

11 See supra, at 685-686. 12 See n. 17, infra. 

______________________________________________________________________________ 

Abood v. Detroit Bd. of Educ., 431 U.S. 209 (1977) 
 
2. The principles that, under the First Amendment, an individual should be free to believe as he 
will, and that, in a free society, one's beliefs should be shaped by his mind and his conscience, 
rather than coerced by the State, prohibit appellees from requiring any of the appellants to 
contribute to the support of an ideological cause he may oppose as a condition of holding a job as 
a public-school teacher. Pp. 232-237. 
 
Our decisions establish with unmistakable clarity that the freedom of an individual to associate for 
the purpose of advancing beliefs and ideas is protected by the First and Fourteenth 
Amendments. E.g., Elrod v. Burns, 427 U. S. 347, 355-357 (plurality opinion); Cousins v. 
Wigoda, 419 U. S. 477, 487; Kusper v. Pontikes, 414 U. S. 51, 56-57; NAACP v. Alabama ex rel. 
Patterson, 357 U. S. 449, 460-461. 
 
[234] 
 
Equally clear is the proposition that a government may not require an individual to relinquish rights 
guaranteed him by the First Amendment as a condition of public employment. E.g., Elrod v. Burns, 
supra at 357-360, and cases cited; Perry v. Sindermann, 408 U. S. 593; Keyishian v. Board of 
Regents, 385 U. S. 589. The appellants argue that they fall within the protection of these cases 
because they have been prohibited not from actively associating, but rather from refusing to 
associate. They specifically argue that they may constitutionally prevent the Union's spending a 
part of their required service fees to contribute to political candidates and to express political views 
unrelated to its duties as exclusive bargaining representative. We have concluded that this 
argument is a meritorious one. 
 
One of the principles underlying the Court's decision in Buckley v. Valeo, 424 U. S. 1, was that 
contributing to an organization for the purpose of spreading a political message is protected by the 
First Amendment. Because "[m]aking a contribution . . . enables like-minded persons to pool their 
resources in furtherance of common political goals," Id., at 22, the Court reasoned that limitations 
upon the freedom to contribute "implicate fundamental First Amendment interests," Id., at 23. 
[Footnote 30] 
 

https://supreme.justia.com/cases/federal/us/427/347/case.html
https://supreme.justia.com/cases/federal/us/419/477/case.html
https://supreme.justia.com/cases/federal/us/414/51/case.html
https://supreme.justia.com/cases/federal/us/357/449/case.html
https://supreme.justia.com/cases/federal/us/431/209/case.html#234
https://supreme.justia.com/cases/federal/us/408/593/case.html
https://supreme.justia.com/cases/federal/us/385/589/case.html
https://supreme.justia.com/cases/federal/us/424/1/case.html
https://supreme.justia.com/cases/federal/us/431/209/case.html#F30


5 
 

The fact that the appellants are compelled to make, rather than prohibited from making, 
contributions for political purposes works no less an infringement of their constitutional rights. 
[Footnote 31] For at the heart of the First Amendment is the 
 
[235] 
 
notion that an individual should be free to believe as he will, and that, in a free society, one's beliefs 
should be shaped by his mind and his conscience, rather than coerced by the State. See Elrod v. 
Burns, supra at 356-357; Stanley v. Georgia, 394 U. S. 557, 565; Cantwell v. Connecticut, 310 U. 
S. 296, 303-304. And the freedom of belief is no incidental or secondary aspect of the First 
Amendment's protections: 
"If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can 
prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or 
force citizens to confess by word or act their faith therein." West Virginia Bd. of Ed. v. 
Barnette, 319 U. S. 624, 642. 
 
These principles prohibit a State from compelling any individual to affirm his belief in 
God, Torcaso v. Watkins, 367 U. S. 488, or to associate with a political party, Elrod v. Burns, 
supra; see 427 U.S. at 363-364, n. 17, as a condition of retaining public employment. They are no 
less applicable to the case at bar, and they thus prohibit the appellees from requiring any of the 
appellants to contribute to the support of an ideological cause he may oppose as a condition of 
holding a job as a public school teacher. 
______________________________________________________________________________ 

Arbaugh v. Y & H Corp., 546 U.S. 500 (2006) 
 
The objection that a federal court lacks subject-matter jurisdiction, see Fed. Rule Civ. Proc. 
12(b)(1), may be raised at any stage in the litigation, even after trial and the entry of judgment, 
Rule 12(h)(3). See Kontrick v. Ryan, 540 U. S. 443, 455. By contrast, the objection that a 
complaint “fail[s] to state a claim upon which relief can be granted,” Rule 12(b)(6), endures only 
up to, not beyond, trial on the merits, Rule 12(h)(2) 
______________________________________________________________________________ 
 

Bob Jones Univ. v. Simon, 416 U.S. 725, 736 (1974) 
 
Section 501 (a) of the Code exempts from federal income taxes organizations described in 501 (c) 
(3). The latter provision encompasses: 
"Corporations, and any community chest, fund, or foundation, organized and operated exclusively 
for religious, charitable, scientific, testing for public safety, literary, or educational purposes, or 
for the prevention of cruelty to children or animals, no part of the net earnings of which inures to 
the benefit of any private shareholder or individual, no substantial part of the activities of which is 
carrying on propaganda, or otherwise attempting, to influence legislation, and which does not 
participate in, or intervene in (including the publishing or distributing of statements), any political 
campaign on behalf of any candidate for public office." 
 

https://supreme.justia.com/cases/federal/us/431/209/case.html#F31
https://supreme.justia.com/cases/federal/us/431/209/case.html#235
https://supreme.justia.com/cases/federal/us/394/557/case.html
https://supreme.justia.com/cases/federal/us/310/296/case.html
https://supreme.justia.com/cases/federal/us/310/296/case.html
https://supreme.justia.com/cases/federal/us/319/624/case.html
https://supreme.justia.com/cases/federal/us/367/488/case.html
https://supreme.justia.com/cases/federal/us/540/443/index.html
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The clash between the language of the Anti-Injunction Act and the desire of 501 (c) (3) 
organizations to block the Service from withdrawing a ruling letter has been resolved against the 
organizations in most cases. E. g.,[416 U.S. 725, 734]   Crenshaw County Private School 
Foundation v. Connally, 474 F.2d 1185 (CA5 1973), pet. for cert. pending in No. 73-170; National 
Council on the Facts of Over-population v. Caplin, 224 F. Supp. 313 (DC 1963); Israelite House 
of David v. Holden, 14 F.2d 701 (WD Mich. 1926). 8 But see McGlotten v. Connally, 338 F. Supp. 
448 (DC 1972) (three-judge court). Cf. Green v. Connally, 330 F. Supp. 1150 (DC), aff'd per 
curiam sub nom. Coit v. Green, 404 U.S. 997 (1971). 
 
The Anti-Injunction Act apparently has no recorded legislative history, 9 but its language could 
scarcely be more explicit - "no suit for the purpose of restraining the assessment or collection of 
any tax shall be maintained in any court . . . ." The Court has interpreted the principal purpose of 
this language to be the protection of the Government's need to assess and collect taxes as 
expeditiously as possible with a minimum of pre-enforcement judicial interference, "and to require 
that the legal right to the disputed sums be determined in a suit for refund." Enochs v. Williams 
Packing & Navigation [416 U.S. 725, 737]   Co., supra, at 7. See also, e. g., State Railroad Tax 
Cases, 92 U.S. 575, 613 -614 (1876). Cf. Cheatham v. United States, 92 U.S. 85, 88 -89 (1876). 
The Court has also identified "a collateral objective of the Act - protection of the collector from 
litigation pending a suit for refund." Williams Packing, supra, at 7-8. 
______________________________________________________________________________
_ 

California v. LaRue, 409 U. S. 109 (1972) 
 

Our prior cases have held that both motion pictures and theatrical productions are within the 
protection of 

Page 409 U. S. 117 

the First and Fourteenth Amendments. In Joseph Burstyn, Inc. v. Wilson, 343 U. S. 495 (1952), it 
was held that motion pictures are "included within the free speech and free press guaranty of the 
First and Fourteenth Amendments," though not "necessarily subject to the precise rules 
governing any other particular method of expression." Id. at 343 U. S. 502-503. In Schacht v. 
United States, 398 U. S. 58, 398 U. S. 63 (1970), the Court said with respect to theatrical 
productions: 

"An actor, like everyone else in our country, enjoys a constitutional right to freedom of speech, 
including the right openly to criticize the Government during a dramatic performance." 

But as the mode of expression moves from the printed page to the commission of public acts that 
may themselves violate valid penal statutes, the scope of permissible state regulations significantly 
increases. States may sometimes proscribe expression that is directed to the accomplishment of an 
end that the State has declared to be illegal when such expression consists, in part, of "conduct" or 
"action," Hughes v. Superior Court, 339 U. S. 460 (1950); Giboney v. Empire Storage Co., 336 U. 
S. 490 (1949). [Footnote 4] In O'Brien, supra, the Court suggested that the extent to which 

http://caselaw.findlaw.com/us-supreme-court/416/725.html#f8
http://caselaw.findlaw.com/us-supreme-court/404/997.html
http://caselaw.findlaw.com/us-supreme-court/416/725.html#f9
http://caselaw.findlaw.com/us-supreme-court/92/575.html#613
http://caselaw.findlaw.com/us-supreme-court/92/85.html#88
https://supreme.justia.com/cases/federal/us/343/495/case.html
https://supreme.justia.com/cases/federal/us/343/495/case.html#502
https://supreme.justia.com/cases/federal/us/398/58/case.html
https://supreme.justia.com/cases/federal/us/398/58/case.html#63
https://supreme.justia.com/cases/federal/us/339/460/case.html
https://supreme.justia.com/cases/federal/us/336/490/case.html
https://supreme.justia.com/cases/federal/us/336/490/case.html
https://supreme.justia.com/cases/federal/us/409/109/case.html#F4


7 
 

"conduct" was protected by the First Amendment depended on the presence of a "communicative 
element," and stated: 

"We cannot accept the view that an apparently 

Page 409 U. S. 118 

limitless variety of conduct can be labeled 'speech' whenever the person engaging in the conduct 
intends thereby to express an idea." 

391 U.S. at 391 U. S. 376. 

o support this proposition, appellants rely primarily on United States v. O'Brien, 391 U. S. 
367 (1968), which upheld the constitutionality of legislation punishing the destruction or 
mutilation of Selective Service certificates. O'Brien rejected the notion that 

"an apparently limitless variety of conduct can be labeled 'speech' whenever the person engaging 
in the conduct intends thereby to express an idea," 

and held that Government regulation of speech-related conduct is permissible 

"if it is within the constitutional power of the Government; if it furthers an important or substantial 
governmental interest; if the governmental interest is unrelated to the suppression of free 
expression; and if the incidental restriction on alleged First Amendment freedoms is no greater 
than is essential to the furtherance of that interest." 

Id. at 391 U. S. 376, 391 U. S. 377. 

Page 409 U. S. 129 

While I do not quarrel with these principles as stated in the abstract, their application in this case 
stretches them beyond the breaking point. [Footnote 3/7] In O'Brien, the Court began its discussion 
by noting that the statute in question "plainly does not abridge free speech on its face." Indeed, 
even O'Brien himself conceded that, facially, the statute dealt "with conduct having no connection 
with speech." [Footnote 3/8] Id. at 391 U. S. 375. Here, the situation is quite different. A long line 
of our cases makes clear that motion pictures, unlike draft card burning, are a form of expression 
entitled to prima facie First Amendment protection. 

______________________________________________________________________________ 
 

City of Los Angeles v. Lyons, 461 U.S. 95, 109-110 (1983) 
 
2. The federal courts are without jurisdiction to entertain respondent's claim for injunctive 
relief. O'Shea v. Littleton, 414 U. S. 488; Rizzo v. Goode, 423 U. S. 362. Pp. 101-113. 
(a) To satisfy the "case or controversy" requirement of Art. III, a plaintiff must show that he has 
sustained or is immediately in danger of sustaining some direct injury as the result of the 

https://supreme.justia.com/cases/federal/us/391/367/case.html#376
https://supreme.justia.com/cases/federal/us/391/367/case.html
https://supreme.justia.com/cases/federal/us/391/367/case.html
https://supreme.justia.com/cases/federal/us/391/367/case.html#376
https://supreme.justia.com/cases/federal/us/391/367/case.html#377
https://supreme.justia.com/cases/federal/us/409/109/case.html#F3/7
https://supreme.justia.com/cases/federal/us/409/109/case.html#F3/8
https://supreme.justia.com/cases/federal/us/391/367/case.html#375
https://supreme.justia.com/cases/federal/us/414/488/case.html
https://supreme.justia.com/cases/federal/us/423/362/case.html
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challenged official conduct, and the injury or threat of injury must be "real and immediate," not 
"conjectural" or "hypothetical." 
 
"Past exposure to illegal conduct 
 
Page 461 U. S. 96 
 
does not in itself show a present case or controversy regarding injunctive relief . . . if 
unaccompanied by any continuing, present adverse effects." 
O'Shea, supra, at 414 U. S. 495-496. Pp. 461 U. S. 101-105. 
 
It goes without saying that those who seek to invoke the jurisdiction of the federal courts must 
satisfy the threshold requirement imposed by Art. III of the Constitution by alleging an actual case 
or controversy. Flast v. Cohen, 392 U. S. 83,392 U. S. 94-101 (1968); Jenkins v. McKeithen, 395 
U. S. 411, 395 U. S. 421-425 (1969) (opinion of MARSHALL, J.). Plaintiffs must demonstrate a 
"personal stake in the outcome" in order to "assure that concrete adverseness which sharpens the 
presentation of issues" necessary for the proper resolution of constitutional questions. Baker v. 
Carr, 369 U. S. 186, 369 U. S. 204 (1962). Abstract injury is not enough. The plaintiff must 
 
Page 461 U. S. 102 
 
show that he "has sustained or is immediately in danger of sustaining some direct injury" as the 
result of the challenged official conduct, and the injury or threat of injury must be both "real and 
immediate," not "conjectural" or "hypothetical."See, e.g., Golden v. Zwickler, 394 U. S. 103, 394 
U. S. 109-110 (1969); Public Workers v. Mitchell, 330 U. S. 75, 330 U. S. 89-91 (1947); Maryland 
Casualty Co. v. Pacific Coal & Oil Co., 312 U. S. 270, 312 U. S. 273 (1941); Massachusetts v. 
Mellon, 262 U. S. 447, 262 U. S. 488 (1923). 
 

______________________________________________________________________________
_ 

Cheney v. U.S. Dist. Court for the Dist. of Columbia, 542 U.S. 367, 380 (2004) 
 
(c) Absent overriding concerns such as the need to avoid piecemeal litigation, 
see Schlagenhauf v. Holder,379 U.S. 104, 111, the Court declines to direct the Court of Appeals 
to issue mandamus against the District Court. This is not a case where, having considered the 
issues, the appeals court abused its discretion by failing to issue the writ. Instead, it relied on its 
mistaken reading of Nixon and prematurely terminated its inquiry without even reaching the 
weighty separation-of-powers objections raised in the case or exercising its discretion to determine 
whether mandamus is appropriate under the circumstances. Because issuance of the writ is vested 
in the discretion of the court to which to petition is made, this Court leaves it to the Court of 
Appeals to address the parties’ arguments and other matters bearing on whether mandamus should 
issue, bearing in mind the burdens imposed on the Executive Branch in any future proceedings. 
Special considerations applicable to the President and the Vice President suggest that the lower 
courts should be sensitive to Government requests for interlocutory appeals to 
reexamine, e.g., whether the statute embodies the de facto membership doctrine. Pp. 20—21. 
 
______________________________________________________________________________ 

https://supreme.justia.com/cases/federal/us/414/488/case.html#495
https://supreme.justia.com/cases/federal/us/461/95/case.html#101
https://supreme.justia.com/cases/federal/us/392/83/case.html
https://supreme.justia.com/cases/federal/us/392/83/case.html#94
https://supreme.justia.com/cases/federal/us/395/411/case.html
https://supreme.justia.com/cases/federal/us/395/411/case.html
https://supreme.justia.com/cases/federal/us/395/411/case.html#421
https://supreme.justia.com/cases/federal/us/369/186/case.html
https://supreme.justia.com/cases/federal/us/369/186/case.html#204
https://supreme.justia.com/cases/federal/us/394/103/case.html
https://supreme.justia.com/cases/federal/us/394/103/case.html#109
https://supreme.justia.com/cases/federal/us/394/103/case.html#109
https://supreme.justia.com/cases/federal/us/330/75/case.html
https://supreme.justia.com/cases/federal/us/312/270/case.html
https://supreme.justia.com/cases/federal/us/312/270/case.html#273
https://supreme.justia.com/cases/federal/us/262/447/case.html
https://supreme.justia.com/cases/federal/us/262/447/case.html#488
https://www.law.cornell.edu/supct-cgi/get-us-cite?379+104
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Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150, 154 (1970) 
 
The "legal interest" test goes to the merits. The question of standing is different. It concerns, apart 
from the "case" or "controversy" test, the question whether the interest sought to be protected by 
the complainant is arguably within the zone of interests to be protected or regulated by the statute 
or constitutional guarantee in question. Thus, the Administrative Procedure Act grants standing to 
a person "aggrieved by agency action within the meaning of a relevant statute." 5 U.S.C. § 702 
 
Page 397 U. S. 154 
 
(1964 ed., Supp. IV). That interest, at times, may reflect "aesthetic, conservational, and 
recreational," as well as economic, values. Scenic Hudson Preservation Conf. v. FPC, 354 F.2d 
608, 616; Office of Communication of United Church of Christ v. FCC,123 U.S.App.D.C. 328, 
334-340, 359 F.2d 994, 1000-1006. A person or a family may have a spiritual stake in First 
Amendment values sufficient to give standing to raise issues concerning the Establishment Clause 
and the Free Exercise Clause. Abington School District v. Schempp, 374 U. S. 203. We mention 
these noneconomic values to emphasize that standing may stem from them as well as from the 
economic injury on which petitioners rely here. Certainly he who is "likely to be financially" 
injured, FCC v. Sanders Bros. Radio Station, 309 U. S. 470, 309 U. S. 477, may be a reliable 
private attorney general to litigate the issues of the public interest in the present case. 
______________________________________________________________________________ 

 
Forsyth County v. Nationalist Movement, 505 U. S. 123, 133 (1992) 

 

 (b) An examination of the county's implementation and authoritative constructions of the 
ordinance demonstrates the absence of the constitutionally required "narrowly drawn, reasonable 
and definite standards," Niemotko v. Maryland, 340 U. S. 268, 271, to guide the county 
administrator's hand when he sets a permit fee. The decision how much to charge for police 
protection or administrative time-or even whether to charge at all-is left to the unbridled discretion 
of the administrator, who is not required to rely on objective standards or provide any explanation 
for his decision. Pp. 130-133. 

(c) The ordinance is unconstitutionally content based because it requires that the administrator, in 
order to assess accurately the cost of 

124 

security for parade participants, must examine the content of the message conveyed, estimate the 
public response to that content, and judge the number of police necessary to meet that 
response. Cox v. New Hampshire, 312 U. S. 569, distinguished. Pp. 133-136. 

Respondent mounts a facial challenge to the Forsyth County ordinance. It is well established that 
in the area of freedom of expression an overbroad regulation may be subject to facial review and 
invalidation, even though its application in the case under consideration may be constitutionally 
unobjectionable. See, e. g., City Council of Los Angeles v. Taxpayers for Vincent, 466 U. S. 789, 

https://supreme.justia.com/cases/federal/us/374/203/case.html
https://supreme.justia.com/cases/federal/us/309/470/case.html
https://supreme.justia.com/cases/federal/us/309/470/case.html#477
https://supreme.justia.com/cases/federal/us/340/268/case.html
https://supreme.justia.com/cases/federal/us/312/569/case.html
https://supreme.justia.com/cases/federal/us/466/789/case.html
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798-799, and n. 15 (1984); Board of Airport Comm'rs of Los Angeles v. Jews for Jesus, Inc., 482 
U. S. 569, 574 (1987). This exception from general standing rules is based on an appreciation that 
the very existence of some broadly written laws has the potential to chill the expressive activity of 
others not before the court. See, e. g., New York v. Ferber, 458 U. S. 747, 772 (1982); 
Brockett v. Spokane Arcades, Inc., 472 U. S. 491, 503 (1985). Thus, the Court has permitted a 
party to challenge an ordinance under the overbreadth doctrine in cases where every application 
creates an impermissible risk of suppression of ideas, such as an ordinance that delegates overly 
broad discretion to the decisionmaker, see Thornhill v. Ala- 
 
______________________________________________________________________________ 

 
Insurance Corp. of Ireland v. Compagnie des Bauxites de Guinee, 456 U.S. 694 (1982) 

 

In McDonald v. Mabee, 243 U. S. 90 (1917), another case involving an alleged lack of personal 
jurisdiction, Justice Holmes wrote for the Court, "great caution should be used not to let fiction 
deny the fair play that can be secured only by a pretty close adhesion to fact." Id. at 243 U. S. 91. 
Petitioners' basic submission is that to apply Rule 37(b)(2) to jurisdictional facts is to allow fiction 
to get the better of fact, and that it is impermissible to use a fiction to establish judicial power 
where, as a matter of fact, it does not exist. In our view, this represents a fundamental 
misunderstanding of the nature of personal jurisdiction. 

The validity of an order of a federal court depends upon that court's having jurisdiction over both 
the subject matter and the parties. Stoll v. Gottlieb, 305 U. S. 165, 305 U. S. 171-172 
(1938); Thompson v. Whitman, 18 Wall. 457, 85 U. S. 465 (1874). The concepts of subject matter 
and personal jurisdiction, however, serve different purposes, and these different purposes affect 
the legal character of the two requirements. Petitioners fail to recognize the distinction between 
the two concepts -- speaking instead in general terms of "jurisdiction" -- although their argument's 
strength comes from conceiving of jurisdiction only as subject matter jurisdiction. 

Federal courts are courts of limited jurisdiction. The character of the controversies over which 
federal judicial authority may extend are delineated in Art. III, § 2, cl. 1. Jurisdiction of the lower 
federal courts is further limited to those subjects encompassed within a statutory grant of 
jurisdiction. Again, this reflects the constitutional source of federal judicial power: apart from this 
Court, that power only 

Page 456 U. S. 702 

exists "in such inferior Courts as the Congress may from time to time ordain and establish." Art. 
III, § 1 

Subject matter jurisdiction, then, is an Art. III, as well as a statutory, requirement; it functions as 
a restriction on federal power, and contributes to the characterization of the federal sovereign. 
Certain legal consequences directly follow from this. For example, no action of the parties can 
confer subject matter jurisdiction upon a federal court. Thus, the consent of the parties is 
irrelevant, California v. LaRue, 409 U. S. 109 (1972), principles of estoppel do not 

https://supreme.justia.com/cases/federal/us/482/569/case.html
https://supreme.justia.com/cases/federal/us/482/569/case.html
https://supreme.justia.com/cases/federal/us/458/747/case.html
https://supreme.justia.com/cases/federal/us/472/491/case.html
https://supreme.justia.com/cases/federal/us/243/90/case.html
https://supreme.justia.com/cases/federal/us/243/90/case.html#91
https://supreme.justia.com/cases/federal/us/305/165/case.html
https://supreme.justia.com/cases/federal/us/305/165/case.html#171
https://supreme.justia.com/cases/federal/us/85/457/case.html
https://supreme.justia.com/cases/federal/us/85/457/case.html#465
https://supreme.justia.com/cases/federal/us/409/109/case.html
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apply, American Fire & Casualty Co. v. Finn, 341 U. S. 6, 341 U. S. 17-18 (1951), and a party 
does not waive the requirement by failing to challenge jurisdiction early in the proceedings. 
Similarly, a court, including an appellate court, will raise lack of subject matter jurisdiction on its 
own motion. 

"[T]he rule, springing from the nature and limits of the judicial power of the United States, is 
inflexible and without exception, which requires this court, of its own motion, to deny its 
jurisdiction and, in the exercise of its appellate power, that of all other courts of the United States, 
in all cases where such jurisdiction does not affirmatively appear in the record." 

Mansfield, C. & L. M. R. Co. v. Swan, 111 U. S. 379, 111 U. S. 382 (1884). [Footnote 9] 

None of this is true with respect to personal jurisdiction. The requirement that a court have personal 
jurisdiction flows not from Art. III, but from the Due Process Clause: the personal jurisdiction 
requirement recognizes and protects an individual liberty interest. It represents a restriction on 
judicial power not as a matter of sovereignty, but as a matter of individual liberty. [Footnote 10] 
Thus, the test for personal jurisdiction 

Page 456 U. S. 703 

requires that "the maintenance of the suit . . . not offend traditional notions of fair play and 
substantial justice.'" International Shoe Co. v. Washington, 326 U. S. 310, 326 U. S. 316 (1945), 
quoting Milliken v. Meyer, 311 U. S. 457, 311 U. S. 463 (1940). 

Because the requirement of personal jurisdiction represents first of all an individual right, it can, 
like other such rights, be waived. In McDonald v. Mabee, supra, the Court indicated that, 
regardless of the power of the State to serve process, an individual may submit to the jurisdiction 
of the court by appearance. A variety of legal arrangements have been taken to represent express 
or implied consent to the personal jurisdiction of the court. In National Equipment Rental, Ltd. v. 
Szukhent, 375 U. S. 311, 375 U. S. 316 (1964), we 

Page 456 U. S. 704 

stated that "parties to a contract may agree in advance to submit to the jurisdiction of a given 
court," and, in Petrowski v. Hawkeye-Security Co., 350 U. S. 495 (1956), the Court upheld the 
personal jurisdiction of a District Court on the basis of a stipulation entered into by the defendant. 
In addition, lower federal courts have found such consent implicit in agreements to arbitrate. See 
Victory Transport Inc. v. Comisaria General de Abastecimientos y Transportes, 336 F.2d 354 
(CA2 1964); 2 J. Moore & J. Lucas, Moore's Federal Practice 4.02[3], n. 22 (1982), and cases 
listed there. Furthermore, the Court has upheld state procedures which find constructive consent 
to the personal jurisdiction of the state court in the voluntary use of certain state procedures. See 
Adam v. Saenger, 303 U. S. 59, 303 U. S. 67-68 (1938) ("There is nothing in the Fourteenth 
Amendment to prevent a state from adopting a procedure by which a judgment in personam may 
be rendered in a cross-action against a plaintiff in its courts. . . . It is the price which the state may 
exact as the condition of opening its courts to the plaintiff "); Chicago Life Ins. Co. v. Cherry, 244 
U. S. 25, 244 U. S. 29-30 (1917) ("[W]hat acts of the defendant shall be deemed a submission to 

https://supreme.justia.com/cases/federal/us/341/6/case.html
https://supreme.justia.com/cases/federal/us/341/6/case.html#17
https://supreme.justia.com/cases/federal/us/111/379/case.html
https://supreme.justia.com/cases/federal/us/111/379/case.html#382
https://supreme.justia.com/cases/federal/us/456/694/case.html#F9
https://supreme.justia.com/cases/federal/us/456/694/case.html#F10
https://supreme.justia.com/cases/federal/us/326/310/case.html
https://supreme.justia.com/cases/federal/us/326/310/case.html#316
https://supreme.justia.com/cases/federal/us/311/457/case.html
https://supreme.justia.com/cases/federal/us/311/457/case.html#463
https://supreme.justia.com/cases/federal/us/375/311/case.html
https://supreme.justia.com/cases/federal/us/375/311/case.html#316
https://supreme.justia.com/cases/federal/us/350/495/case.html
https://supreme.justia.com/cases/federal/us/303/59/case.html
https://supreme.justia.com/cases/federal/us/303/59/case.html#67
https://supreme.justia.com/cases/federal/us/244/25/case.html
https://supreme.justia.com/cases/federal/us/244/25/case.html
https://supreme.justia.com/cases/federal/us/244/25/case.html#29
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[a court's] power is a matter upon which States may differ"). Finally, unlike subject matter 
jurisdiction, which even an appellate court may review sua sponte, under Rule 12(h), Federal 
Rules of Civil Procedure, "[a] defense of lack of jurisdiction over the person . . . is waived" if not 
timely raised in the answer or a responsive pleading. 

______________________________________________________________________________
_ 

International Soc. for Krishna Consciousness, Inc. v. Lee, 505 U. S. 672, 678 (1992) 
 

678 

Schaumburg v. Citizens for a Better Environment, 444 U. S. 620, 629 (1980)); Riley v. National 
Federation of Blind of N. c., Inc., 487 U. S. 781, 788-789 (1988). But it is also well settled that the 
government need not permit all forms of speech on property that it owns and controls. Postal 
Service v. Council of Greenburgh Civic Assns., 453 U. S. 114, 129 (1981); Greer v. Spock, 424 
U. S. 828 (1976). Where the government is acting as a proprietor, managing its internal operations, 
rather than acting as lawmaker with the power to regulate or license, its action will not be subjected 
to the heightened review to which its actions as a lawmaker may be subject. Kokinda, supra, at 
725 (plurality opinion) (citing Cafeteria & Restaurant Workers v. McElroy, 367 U. S. 886, 896 
(1961)). Thus, we have upheld a ban on political advertisements in city-operated transit 
vehicles, Lehman v. Shaker Heights, 418 U. S. 298 (1974), even though the city permitted other 
types of advertising on those vehicles. Similarly, we have permitted a school district to limit access 
to an internal mail system used to communicate with teachers employed by the district. Perry Ed. 
Assn. v. Perry Local Educators' Assn., 460 U. S. 37 (1983). 

These cases reflect, either implicitly or explicitly, a "forum based" approach for assessing 
restrictions that the government seeks to place on the use of its property. Cornelius v. NAACP 
Legal Defense & Ed. Fund, Inc., 473 U. S. 788,800 (1985). Under this approach, regulation of 
speech on government property that has traditionally been available for public expression is subject 
to the highest scrutiny. Such regulations survive only if they are narrowly drawn to achieve a 
compelling state interest. Perry, 460 U. S., at 45. The second category of public property is the 
designated public forum, whether of a limited or unlimited characterproperty that the State has 
opened for expressive activity by part or all of the public. Ibid. Regulation of such property is 
subject to the same limitations as that governing a traditional public forum. Id., at 46. Finally, there 
is all re- 

679 

maining public property. Limitations on expressive activity conducted on this last category of 
property must survive only a much more limited review. The challenged regulation need only be 
reasonable, as long as the regulation is not an effort to suppress the speaker's activity due to 
disagreement with the speaker's view. Ibid. 

 

https://supreme.justia.com/cases/federal/us/444/620/case.html
https://supreme.justia.com/cases/federal/us/487/781/case.html
https://supreme.justia.com/cases/federal/us/453/114/case.html
https://supreme.justia.com/cases/federal/us/424/828/case.html
https://supreme.justia.com/cases/federal/us/424/828/case.html
https://supreme.justia.com/cases/federal/us/367/886/case.html
https://supreme.justia.com/cases/federal/us/418/298/case.html
https://supreme.justia.com/cases/federal/us/460/37/case.html
https://supreme.justia.com/cases/federal/us/473/788/case.html
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______________________________________________________________________________ 

Johnson v. New York, N.H., & H.R. Co., 344 U.S. 48, 51 (1952) 

MR. JUSTICE FRANKFURTER, whom MR. JUSTICE JACKSON, MR. JUSTICE BURTON 
and MR. JUSTICE MINTON join, dissenting. 

If the Court's opinion in this case merely disposed of a particular litigation by finding error in a 
decision of the 

Page 344 U. S. 55 

Court of Appeals that a judgment be entered for the defendant in a negligence suit, an expression 
of dissent, let alone a dissenting opinion, would not be justified. If that were all there were to it, 
neither would the Court have been justified in granting the petition for certiorari. The same 
considerations which made the case one of general importance for review here make it appropriate 
to spell out the grounds of dissent. 

Not the least important business of this Court is to guide the lower courts and the Bar in the 
effective and economical conduct of litigation. That is what is involved in this case. The immediate 
issue is the construction of one of the important Rules of Civil Procedure. That construction in turn 
depends upon our basic attitude toward those Rules-whether we take their force to lie in their very 
words, treating them as talismanic formulas, or whether we believe they are to be applied as 
rational 

Page 344 U. S. 56 

instruments for doing justice between man and man in cases coming before the federal courts. 

______________________________________________________________________________ 
 

Jimmy Swaggart Ministries v. Bd. of Equalization of Cal., 493 U.S. 378, 394 (1990) 

 

1. California's imposition of sales and use tax liability on appellant's sales of religious materials 
does not contravene the Religion Clauses of the First Amendment. Pp. 493 U. S. 384-397. 

(a) The collection and payment of the tax imposes no constitutionally significant burden on 
appellant's religious practices or beliefs under the Free Exercise Clause, which accordingly does 
not require the State to grant appellant a tax exemption. Appellant misreads Murdock v. 
Pennsylvania, 319 U. S. 105, and Follett v. McCormick, 321 U. S. 573, which, although holding 
flat license taxes on commercial sales unconstitutional with regard to the evangelical distribution 
of religious materials, nevertheless specifically stated that religious activity may constitutionally 
be subjected to a generally applicable income or property tax akin to the California tax at issue. 
Those cases apply only where a flat license tax operates as a prior restraint on the free exercise of 

https://supreme.justia.com/cases/federal/us/493/378/case.html#384
https://supreme.justia.com/cases/federal/us/319/105/case.html
https://supreme.justia.com/cases/federal/us/321/573/case.html
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religious belief. As such, they do not invalidate California's generally applicable sales and use tax, 
which is not a flat tax, represents only a small fraction of any sale, and applies neutrally to all 
relevant sales regardless of the nature of the seller or purchaser, so that there is no danger that 
appellant's 

Page 493 U. S. 379 

religious activity is being singled out for special and burdensome treatment. Moreover, the concern 
in Murdock and Follettthat flat license taxes operate as a precondition to the exercise of 
evangelistic activity is not present here, because the statutory registration requirement and the tax 
itself do not act as prior restraints -- no fee is charged for registering, the tax is due regardless of 
preregistration, and the tax is not imposed as a precondition of disseminating the message. 
Furthermore, since appellant argues that the exercise of its beliefs is unconstitutionally burdened 
by the reduction in its income resulting from the presumably lower demand for its wares (caused 
by the marginally higher price generated by the tax) and from the costs associated with 
administering the tax, its free exercise claim is in significant tension with Hernandez v. 
Commissioner, 490 U. S. 680, 490 U. S. 699, which made clear that, to the extent that imposition 
of a generally applicable tax merely decreases the amount of money appellant has to spend on its 
religious activities, any such burden is not constitutionally significant because it is no different 
from that imposed by other generally applicable laws and regulations to which religious 
organizations must adhere. While a more onerous tax rate than California's, even if generally 
applicable, might effectively choke off an adherent's religious practices, that situation is not before, 
or considered by, this Court. Pp. 493 U. S. 384-392. 

(b) Application of the California tax to appellant's sale of religious materials does not violate the 
Establishment Clause by fostering an excessive governmental entanglement with religion. The 
evidence of administrative entanglement is thin, since the Court of Appeal expressly found that, 
in light of appellant's sophisticated accounting staff and computerized accounting methods, the 
record did not support its assertion that the collection and payment of the tax impose severe 
accounting burdens on it. Moreover, although collection and payment will require some contact 
between appellant and the State, generally applicable administrative and recordkeeping burdens 
may be imposed on religious organizations without running afoul of the Clause. See e.g., 
Hernandez, supra, at 490 U. S. 696-697. The fact that appellant must bear the cost of collecting 
and remitting the tax -- even if the financial burden may vary from religion to religion -- does not 
enmesh the government in religious affairs, since the statutory scheme requires neither the 
involvement of state employees in, nor on-site continuing inspection of, appellant's day-to-day 
operations. Most significantly, the imposition of the tax without an exemption for appellant does 
not require the State to inquire into the religious content of the items sold or the religious 
motivation for selling or purchasing them, since they are subject to the tax regardless of content or 
motive. Pp.493 U. S. 392-397. 

Page 493 U. S. 380 

2. The merits of appellant's Commerce and Due Process Clause claim are not properly before, and 
will not be reached by, this Court, since both the trial court and the Court of Appeal ruled that the 
claim was procedurally barred because it was not presented to the Board as required by state 

https://supreme.justia.com/cases/federal/us/490/680/case.html
https://supreme.justia.com/cases/federal/us/490/680/case.html#699
https://supreme.justia.com/cases/federal/us/493/378/case.html#384
https://supreme.justia.com/cases/federal/us/490/680/case.html#696
https://supreme.justia.com/cases/federal/us/493/378/case.html#392
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law. See, e.g., Michigan v. Long, 463 U. S. 1032, 463 U. S. 1041-1042. Appellant has failed to 
substantiate any claim that the California courts in general apply the procedural bar rule and a 
pertinent exception in an irregular, arbitrary, or inconsistent manner. Pp. 493 U. S. 397-399. 

______________________________________________________________________________ 
 

Langford v. United States, 101 U.S. 341, 343-344 (1879) 
 

Syllabus 

1. As applicable to the government or any of its officers, the maxim that the King can do no wrong 
has no place in our system of constitutional law. 

The argument rests on two distinct propositions: 

1. That the maxim of English constitutional law, that the King can do no wrong, is one which the 
courts must apply to the government of the United States, and that therefore there can be no tort 
committed by the government. 

2. That by virtue of the constitutional provision that private property shall not be taken for public 
use, without 

Page 101 U. S. 343 

just compensation, there arises in all cases where such property is so taken an implied obligation 
to pay for it. 

It is not easy to see how the first proposition can have any place in our system of government. 

We have no King to whom it can be applied. The President, in the exercise of the executive 
functions, bears a nearer resemblance to the limited monarch of the English government than any 
other branch of our government, and is the only individual to whom it could possibly have any 
relation. It cannot apply to him, because the Constitution admits that he may do wrong, and has 
provided, by the proceeding of impeachment, for his trial for wrongdoing, and his removal from 
office if found guilty. None of the eminent counsel who defended President Johnson on his 
impeachment trial asserted that by law he was incapable of doing wrong, or that, if done, it could 
not, as in the case of the King, be imputed to him, but must be laid to the charge of the ministers 
who advised him. 

It is to be observed that the English maxim does not declare that the government, or those who 
administer it, can do no wrong; for it is a part of the principle itself that wrong may be done by the 
governing power, for which the ministry, for the time being, is held responsible; and the ministers 
personally, like our President, may be impeached; or, if the wrong amounts to a crime, they may 
be indicted and tried at law for the offense. 

https://supreme.justia.com/cases/federal/us/463/1032/case.html
https://supreme.justia.com/cases/federal/us/463/1032/case.html#1041
https://supreme.justia.com/cases/federal/us/493/378/case.html#397
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We do not understand that either in reference to the government of the United States, or of the 
several states, or of any of their officers, the English maxim has an existence in this country. 

______________________________________________________________________________ 
 

Roe v. Wade, 410 U.S. 113, 155 (1973) 
 

Our task, of course, is to resolve the issue by constitutional measurement, free of emotion and of 
predilection. We seek earnestly to do this, and, because we do, we 

[117] 

have inquired into, and in this opinion place some emphasis upon, medical and medical-legal 
history and what that history reveals about man's attitudes toward the abortion procedure over the 
centuries. We bear in mind, too, Mr. Justice Holmes' admonition in his now-vindicated dissent 
in Lochner v. New York, 198 U. S. 45, 76 (1905): 

"[The Constitution] is made for people of fundamentally differing views, and the accident of our 
finding certain opinions natural and familiar or novel and even shocking ought not to conclude our 
judgment upon the question whether statutes embodying them conflict with the Constitution of the 
United States." 

______________________________________________________________________________
_ 

Rosenberger v. Rector and Visitors of Univ. of Va., 515 U. S. 819, 828 (1995) 
 

(c) Vital First Amendment speech principles are at stake here. 

The Guideline at issue has a vast potential reach: The term "promotes" as used there would 
comprehend any writing advocating a philosophic position that rests upon a belief (or nonbelief) 
in a deity or ultimate reality, while the term "manifests" would bring within the prohibition any 
writing resting upon a premise presupposing the existence (or nonexistence) of a deity or ultimate 
reality. It is difficult to name renowned thinkers whose writings would be accepted, save perhaps 
for articles disclaiming all connection to their ultimate philosophy. pp.835-837. 

On cross-motions for summary judgment, the District Court ruled for the University, holding that 
denial of SAF support was not an impermissible content or viewpoint dis- 

828 

crimination against petitioners' speech, and that the University's Establishment Clause concern 
over its "religious activities" was a sufficient justification for denying payment to third-party 
contractors. The court did not issue a definitive ruling on whether reimbursement, had it been made 

https://supreme.justia.com/cases/federal/us/410/113/case.html#117
https://supreme.justia.com/cases/federal/us/198/45/case.html
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here, would or would not have violated the Establishment Clause. 795 F. Supp. 175, 181-182 (WD 
Va. 1992). 

The United States Court of Appeals for the Fourth Circuit, in disagreement with the District Court, 
held that the Guidelines did discriminate on the basis of content. It ruled that, while the State need 
not underwrite speech, there was a presumptive violation of the Speech Clause when viewpoint 
discrimination was invoked to deny third-party payment otherwise available to CIa's. 18 F.3d 269, 
279-281 (1994). The Court of Appeals affirmed the judgment of the District Court nonetheless, 
concluding that the discrimination by the University was justified by the "compelling interest in 
maintaining strict separation of church and state." Id., at 281. We granted certiorari. 513 U. S. 959 
(1994). 

II 

It is axiomatic that the government may not regulate speech based on its substantive content or the 
message it conveys. Police Dept. of Chicago v. Mosley, 408 U. S. 92, 96 (1972). Other principles 
follow from this precept. In the realm of private speech or expression, government regulation may 
not favor one speaker over another. Members of City Council of Los Angeles v. Taxpayers for 
Vincent, 466 U. S. 789,804 (1984). Discrimination against speech because of its message is 
presumed to be unconstitutional. See Turner Broadcasting System, Inc. v. FCC, 512 U. S. 622, 
641-643 (1994). These rules informed our determination that the government offends the First 
Amendment when it imposes financial burdens on certain speakers based on the content of their 
expression. Simon & Schuster, Inc. v. Members of N. Y. State Crime Victims Bd., 502 U. S. 105, 

______________________________________________________________________________ 
 

Sable Communications, Inc. v. FCC, 492 U.S. 115, 126 (1989) 

Furthermore, Sable is free to tailor its messages, on a selective basis, if it so chooses, to the 
communities it chooses to serve. While Sable may be forced to incur some costs in developing and 
implementing a system for screening the locale of incoming calls, there is no constitutional 
impediment to enacting a law which may impose such costs on a medium electing to provide these 
messages. Whether Sable chooses to hire operators to determine the source of the calls or engages 
with the telephone company to arrange for the screening and blocking of out-of-area calls or finds 
another means for providing messages compatible with community standards is a decision for the 
message provider to make. There is no constitutional barrier under Miller to prohibiting 
communications that are obscene in some communities under local standards, even though they 
are not obscene in 

Page 492 U. S. 126 

others. If Sable's audience is comprised of different communities with different local standards, 
Sable ultimately bears the burden of complying with the prohibition on obscene messages. 

______________________________________________________________________________ 
 

http://cases.justia.com/us-court-of-appeals/F3/18/269/
https://supreme.justia.com/cases/federal/us/408/92/case.html
https://supreme.justia.com/cases/federal/us/512/622/case.html
https://supreme.justia.com/cases/federal/us/502/105/case.html
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Southeastern Promotions, Ltd. v. Conrad, 420 U. S. 546, 553 (1975) 

Respondents' action here is indistinguishable in its censoring effect from the official actions 
consistently identified as prior restraints in a long line of this Court's decisions. See Shuttlesworth 
v. Birmingham, 394 U. S. 147, 394 U. S. 150-151 (1969); Staub v. City of Baxley, 355 U. S. 
313, 355 U. S. 322 (1958); Kunz v. New York, 340 U. S. 290, 340 U. S. 293-294 (1951); Schneider 
v. State, 308 U. S. 147, 308 U. S. 161-162 

Page 420 U. S. 553 

(1939); Lovell v. Griffin, 303 U. S. 444, 303 U. S. 451-452 (1938). In these cases, the plaintiffs 
asked the courts to provide relief where public officials had forbidden the plaintiffs the use of 
public places to say what they wanted to say. The restraints took a variety of forms, with officials 
exercising control over different kinds of public places under the authority of particular statutes. 
All, however, had this in common: they gave public officials the power to deny use of a forum in 
advance of actual expression. 

Invariably, the Court has felt obliged to condemn systems in which the exercise of such authority 
was not bounded by precise and clear standards. The reasoning has been, simply, that the danger 
of censorship and of abridgment of our precious First Amendment freedoms is too great where 
officials have unbridled discretion over a forum's use. Our distaste for censorship -- reflecting the 
natural distaste of a free people -- is deep-written in our law. 

In each of the cited cases, the prior restraint was embedded in the licensing system itself, operating 
without acceptable standards. In Shuttlesworth, the Court held unconstitutional a Birmingham 
ordinance which conferred upon the city commission virtually absolute power to prohibit any 
"parade," "procession," or "demonstration" on streets or public ways. It ruled that 

"a law subjecting the exercise of First Amendment freedoms to the prior restraint of a license, 
without narrow, objective, and definite standards to guide the licensing authority, is 
unconstitutional." 

394 U.S. at 394 U. S. 150-151. In Hague v. CIO, 307 U. S. 496 (1939), a Jersey City ordinance 
that forbade public assembly in the streets or parks without a permit from the local director of 
safety, who was empowered to refuse the permit upon his opinion that he would thereby prevent 
"riots, disturbances or disorderly 
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assemblage,'" was held void on its face. Id. at 307 U. S. 516 (opinion of Roberts, J.). 

In Cantwell v. Connecticut, 310 U. S. 296 (1940), a unanimous Court held invalid an act which 
proscribed the solicitation of money or any valuable thing for "any alleged religious, charitable or 
philanthropic cause" unless that cause was approved by the secretary of the public welfare council. 
The elements of the prior restraint were clearly set forth: 
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"It will be noted, however, that the Act requires an application to the secretary of the public welfare 
council of the State; that he is empowered to determine whether the cause is a religious one, and 
that the issue of a certificate depends upon his affirmative action. If he finds that the cause is not 
that of religion, to solicit for it becomes a crime. He is not to issue a certificate as a matter of 
course. His decision to issue or refuse it involves appraisal of facts, the exercise of judgment, and 
the formation of an opinion." 

Id. at 310 U. S. 305. 

The elements of prior restraint identified in Cantwell and other cases were clearly present in the 
system by which the Chattanooga board regulated the use of its theaters. One seeking to use a 
theater was required to apply to the board. The board was empowered to determine whether the 
applicant should be granted permission -- in effect, a license or permit -- on the basis of its review 
of the content of the proposed production. Approval of the application depended upon the board's 
affirmative action. Approval was not a matter of routine; instead, it involved the "appraisal of facts, 
the exercise of judgment, and the formation of an opinion" by the board. [Footnote 7] 

Page 420 U. S. 555 

______________________________________________________________________________ 

Thornhill v. Alabama, 310 U.S. 88, 97-98 (1940) 
 

Held: 

1. Freedom of speech and of the press, secured by the First Amendment against abridgment by the 
United States, is secured to all persons by the Fourteenth Amendment against abridgment by the 
States. P. 310 U. S. 95. 

2. When abridgment of the effective exercise of the rights of freedom of speech and of the press is 
claimed, it is incumbent on the courts to "weigh the circumstances" and "appraise the substantiality 
of the reasons advanced" in support of the challenged regulations. P. 310 U. S. 96. 

3. The statute must be judged upon its face. P. 310 U. S. 96. 

(a) The charges were framed in the words of the statute, and the finding was general; it is not 
necessary to consider whether the evidence would have supported a conviction based upon 
different and more precise charges. P. 310 U. S. 96. 

(b) The very existence of a penal statute such as that here, which does not aim specifically at evils 
within the allowable area of state control, but sweeps within its ambit other activities that, in 
ordinary circumstances, constitute an exercise of freedom of 

Page 310 U. S. 89 
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speech or of the press, results in a continuous and pervasive restraint of all freedom of discussion 
that might reasonably be regarded as within its purview. One convicted under such a statute does 
not have to sustain the burden of showing that the State could not constitutionally have written a 
different and specific statute covering the particular activities in which he is shown to have been 
engaged. P. 310 U. S. 97. 

(c) Where regulations of the liberty of free discussion are concerned, there are special reasons for 
observing the rule that it is the statute, and not the accusation or the evidence under it, which 
prescribes the limits of permissible conduct and warns against transgression. P. 310 U. S. 98. 

4. The statute is invalid on its face. P. 310 U. S. 101. 

(a) Freedom of speech and of the press embraces, at the least, the liberty to discuss publicly and 
truthfully all matters of public concern without previous restraint or fear of subsequent 
punishment. P. 310 U. S. 101. 

(b) The dissemination of information concerning the facts of a labor dispute must be regarded as 
within that area of free discussion which is guaranteed by the Constitution. P. 310 U. S. 102. 

Second. The section in question must be judged upon its face. 

The finding against petitioner was a general one. It did not specify the testimony upon which it 
rested. [Footnote 8] The charges were framed in the words of the statute, and so must be given a 
like construction. The courts below expressed no intention of narrowing the construction put upon 
the statute by prior state decisions. [Footnote 9] In these circumstance, there is no occasion to go 
behind the face of the statute or of the complaint for the purpose of determining whether the 
evidence, together with the permissible inferences to be drawn from it, could ever support a 
conviction founded upon different and more precise charges. "Conviction upon a charge not made 
would be sheer denial of due process." De Jonge v. Oregon, 299 U. S. 353, 299 U. S. 
362; Stromberg v. California, 283 U. S. 359, 283 U. S. 367-368. The State urges that petitioner 
may not complain of the deprivation of any rights but his own. It would not follow that, on this 
record, petitioner could not complain of the sweeping regulations here challenged. 

Page 310 U. S. 97 

There is a further reason for testing the section on its face. Proof of an abuse of power in the 
particular case has never been deemed a requisite for attack on the constitutionality of a statute 
purporting to license the dissemination of ideas.Schneider v. State, 308 U. S. 147, 308 U. S. 162-
165; Hague v. CIO, 307 U. S. 496, 307 U. S. 516; Lovell v. Griffin, 303 U. S. 444,303 U. S. 451. 
The cases, when interpreted in the light of their facts, indicate that the rule is not based upon any 
assumption that application for the license would be refused, or would result in the imposition of 
other unlawful regulations. [Footnote 10] Rather, it derives from an appreciation of the character 
of the evil inherent in a licensing system. The power of the licensor against which John Milton 
directed his assault by his "Appeal for the Liberty of Unlicensed Printing" is pernicious not merely 
by reason of the censure of particular comments, but by reason of the threat to censure comments 
on matters of public concern. It is not merely the sporadic abuse of power by the censor, but the 
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pervasive threat inherent in its very existence that constitutes the danger to freedom of 
discussion. See Near v. Minnesota, 283 U. S. 697, 283 U. S. 713. One who might have had a 
license for the asking may therefore call into question the whole scheme of licensing when he is 
prosecuted for failure to procure it. Lovell v. Griffin, 303 U. S. 444; Hague v. CIO,307 U. S. 496. 
A like threat is inherent in a penal statute, like that in question here, which does not aim specifically 
at evils within the allowable area of state control but, on the contrary, sweeps within its ambit other 
activities that, in ordinary circumstances, constitute an exercise of freedom of speech or of the 
press. The existence of such a statute, which readily lends itself to harsh and discriminatory 
enforcement by local prosecuting 

Page 310 U. S. 98 

officials, against particular groups deemed to merit their displeasure, results in a continuous and 
pervasive restraint on all freedom of discussion that might reasonably be regarded as within its 
purview. [Footnote 11] It is not any less effective, or, if the restraint is not permissible, less 
pernicious, than the restraint on freedom of discussion imposed by the threat of censorship. 
[Footnote 12] An accused, after arrest and conviction under such a statute, does not have to sustain 
the burden of demonstrating that the State could not constitutionally have written a different and 
specific statute covering his activities as disclosed by the charge and the evidence introduced 
against him. Schneider v. State, 308 U. S. 147, 308 U. S. 155, 308 U. S. 162-163. Where 
regulations of the liberty of free discussion are concerned, there are special reasons for observing 
the rule that it is the statute, and not the accusation or the evidence under it, which prescribes the 
limits of permissible conduct and warns against transgression. Stromberg v. California, 283 U. S. 
359, 283 U. S. 368; Schneider v. State, 308 U. S. 147, 308 U. S. 155, 308 U. S. 162-163. Compare 
Lanzetta v. New Jersey, 306 U. S. 451. 

______________________________________________________________________________ 
 

U. S. v. Mayer, 235 U.S. 55, 69 (1914) 

In view of the statutory and limited jurisdiction of the federal district courts, and of the specific 
provisions for the review of their judgments on writ of error, there would appear to be no basis for 
the conclusion that, after the term, these courts in common law actions, whether civil or 
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criminal, can set aside or modify their final judgments for errors of law, and even if it be assumed 
that in the case of errors in certain matters of fact, the district courts may exercise in criminal cases 
-- as an incident to their powers expressly granted -- a correctional jurisdiction at subsequent terms 
analogous to that exercised at common law on writs of error coram nobis (see Bishop, New 
Crim.Pro., 2d ed. § 1369), as to which we express no opinion, that authority would not reach the 
present case. This jurisdiction was of limited scope; the power of the court thus to vacate its 
judgments for errors of fact existed, as already stated, in those cases where the errors were of the 
most fundamental character -- that is, such as rendered the proceeding itself irregular and invalid. 
In cases of prejudicial misconduct in the course of the trial, the misbehavior or partiality of jurors, 
and newly discovered evidence, as well as where it is sought to have the court in which the case 
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was tried reconsider its rulings, the remedy is by a motion for a new trial (Judicial Code, § 269) -
- an application which is addressed to the sound discretion of the trial court, and, in accordance 
with the established principles which have been repeatedly set forth in the decisions of this Court 
above cited, cannot be entertained, in the absence of a different statutory rule, after the expiration 
of the term at which the judgment was entered. 

______________________________________________________________________________ 
 

United States v. Carolene Products, Co., 304 U.S. 144 (1938) 
 

First. The power to regulate commerce is the power "to prescribe the rule by which commerce is 
to be governed," Gibbons v. Ogden, 9 Wheat. 1, 22 U. S. 196, and extends to the prohibition of 
shipments in such commerce. Reid v. Colorado, 187 U. S. 137; Lottery Case, 188 U. S. 
321; United States v. Delaware & Hudson Co., 213 U. S. 366; Hope v. United States, 227 U. S. 
308; Clark Distilling Co. v. Western Maryland R. Co., 242 U. S. 311; United States v. Hill, 248 U. 
S. 420; McCormick & Co. v. Brown, 286 U. S. 131. The power "is complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations other than are prescribed by the 
Constitution." Gibbons v. Ogden, supra, 22 U. S. 196. Hence, Congress is free to exclude from 
interstate commerce articles whose use in the states for which they are destined it may reasonably 
conceive to be injurious to the public health, morals or welfare, Reid v. Colorado, supra; Lottery 
Case, supra; Hipolite Egg Co. v. United States,220 U. S. 45; Hope v. United States, supra, or 
which contravene the policy of the state of their destination. Kentucky Whip & Collar Co. v. Illinois 
Central R. Co., 299 U. S. 334. Such regulation is not a forbidden invasion of state power either 
because its motive or its consequence is to restrict the use of articles of commerce within the states 
of destination, and is not prohibited unless by the due process clause of the Fifth Amendment. And 
it is no objection to the exertion of the power to regulate interstate commerce that its exercise is 
attended by the same incidents which attend the exercise of the police power of the states. Seven 
Cases v. United States, 239 U. S. 510, 239 U. S. 514; Hamilton v. Kentucky 

Page 304 U. S. 148 

Distilleries & Warehouse Co., 251 U. S. 146, 251 U. S. 156. The prohibition of the shipment of 
filled milk in interstate commerce is a permissible regulation of commerce, subject only to the 
restrictions of the Fifth Amendment. 

______________________________________________________________________________ 
 

United States v. Morgan, 346 U.S. 502 (1954) 

Syllabus 

By a proceeding in the nature of coram nobis, respondent sought to have a Federal District Court 
set aside his conviction and sentence in that court for a federal crime, though he had served the 
full term for which he had been sentenced. He claimed that his conviction was invalid because of 
denial of his constitutional right to counsel at his trial. He had since been convicted in a state court 
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of another crime, had been sentenced to a longer term as a second offender because of his prior 
federal conviction, and was still serving the state sentence. 

Held: Under the All-Writs Section, 28 U.S.C. § 1651(a), the Federal District Court had power to 
issue a writ of error coram nobis; it had power to vacate its judgment of conviction and sentence, 
and respondent is entitled to an opportunity to show that his federal conviction was invalid. Pp. 346 
U. S. 503-513. 

Since this motion in the nature of the ancient writ of coram nobis is not specifically authorized by 
any statute enacted by Congress, the power to grant such relief, if it exists, must come from the 
all-writs section of the Judicial Code. [Footnote 6] This section originated in the Judiciary Act of 
1789, [Footnote 7] and its substance persisted through the Revised Statutes, § 716, and the Judicial 
Code, § 262, to its present form upholding the judicial power to attain justice for suitors through 
procedural forms "agreeable to the usages and principles of law." [Footnote 8] If there is power 
granted to 

Page 346 U. S. 507 

issue writs of coram nobis by the all-writs section, we hold it would comprehend the power for the 
District Court to take cognizance of this motion in the nature of a coram nobis. See note 
4 supra. To move by motion instead of by writ is purely procedural. The question, then, is whether 
the all-writs section gives federal courts power to employ coram nobis. 

The writ of coram nobis was available at common law to correct errors of fact. [Footnote 9] It was 
allowed without limitation of time for facts that affect the "validity and regularity" of the judgment, 
[Footnote 10] and was used in both civil and criminal cases. [Footnote 11] While the occasions for 
its use were infrequent, no one doubts its availability at common law. [Footnote 12] Coram 
nobis has had a continuous, although limited, use also in our states. [Footnote 13] Although the 
scope of the 
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remedy at common law is often described by references to the instances specified by Tidd's 
Practice, see note 9 supra, its use has been by no means so limited. The House of Lords, in 1844, 
took cognizance of an objection through the writ based on a failure properly to swear 
witnesses. See the O'Connell case, note 11 supra. It has been used in the United States with and 
without statutory authority, but always with reference to its common law scope -- for example, to 
inquire as to the imprisonment of a slave not subject to imprisonment, insanity of a defendant, a 
conviction on a guilty plea through the coercion of fear of mob violence, failure to advise of right 
to counsel. [Footnote 14] An interesting instance of the use of coram nobis by the Court of Errors 
of New York is found in Davis v. Packard, 8 Pet. 312. It was used by the Court of Errors, and 
approved by this Court, to correct an error "of fact not apparent on the face of the record" in the 
trial court, to-wit, the fact that Mr. Davis was consul general of the King of Saxony, and therefore 
exempt from suit in the state court. 

______________________________________________________________________________ 
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United States v. Lee, 455 U.S. 252, 260, n.3 (1982) 
 

Unlike the situation presented in Wisconsin v. Yoder, supra, it would be difficult to accommodate 
the comprehensive 

Page 455 U. S. 260 

social security system with myriad exceptions flowing from a wide variety of religious beliefs. 
The obligation to pay the social security tax initially is not fundamentally different from the 
obligation to pay income taxes; the difference -- in theory at least -- is that the social security tax 
revenues are segregated for use only in furtherance of the statutory program. There is no principled 
way, however, for purposes of this case, to distinguish between general taxes and those imposed 
under the Social Security Act. If, for example, a religious adherent believes war is a sin, and if a 
certain percentage of the federal budget can be identified as devoted to war-related activities, such 
individuals would have a similarly valid claim to be exempt from paying that percentage of the 
income tax. The tax system could not function if denominations were allowed to challenge the tax 
system because tax payments were spent in a manner that violates their religious belief. See, e.g., 
Lull v. Commissioner, 602 F.2d 1166 (CA4 1979), cert. denied, 444 U.S. 1014 (1980); Autenrieth 
v. Cullen, 418 F.2d 586 (CA9 1969), cert. denied, 397 U.S. 1036 (1970). Because the broad public 
interest in maintaining a sound tax system is of such a high order, religious belief in conflict with 
the payment of taxes affords no basis for resisting the tax. 

[Footnote 3] 

Appellee indicates that his scriptural basis for this belief was: "But if any provide not . . . for those 
of his own house, he hath denied the faith, and is worse than an infidel." (I Timothy 5:8.) 

______________________________________________________________________________ 
 

United States v. Kokinda, 497 U. S. 720, 726-727 (1990) 

The Government, even when acting in its proprietary capacity, does not enjoy absolute freedom 
from First Amendment constraints, as does a private business, but its action 

Page 497 U. S. 726 

is valid in these circumstances unless it is unreasonable, or, as was said in Lehman, "arbitrary, 
capricious, or invidious."Ibid. In Lehman, the plurality concluded that the ban on political 
advertisements (combined with the allowance of other advertisements) was permissible under this 
standard: 

"Users [of the transit system] would be subjected to the blare of political propaganda. There could 
be lurking doubts about favoritism, and sticky administrative problems might arise in parceling 
out limited space to eager politicians. In these circumstances, the managerial decision to limit car 
card space to innocuous and less controversial commercial and service oriented advertising does 
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not rise to the dignity of a First Amendment violation. Were we to hold to the contrary, display 
cases in public hospitals, libraries, office buildings, military compounds, and other public facilities 
immediately would become Hyde Parks open to every would-be pamphleteer and politician. This 
the Constitution does not require." 

Id. at 418 U. S. 304. 

Since Lehman, 

"the Court has adopted a forum analysis as a means of determining when the Government's interest 
in limiting the use of its property to its intended purpose outweighs the interest of those wishing 
to use the property for other purposes. Accordingly, the extent to which the Government can 
control access depends on the nature of the relevant forum." 

Cornelius v. NAACP Legal Defense and Educational Fund, 473 U. S. 788, 473 U. S. 800 (1985). 
In Perry Education Assn. v. Perry Local Educators' Assn., 460 U. S. 37 (1983), the Court 
announced a tripartite framework for determining how First Amendment interests are to be 
analyzed with respect to Government property. Regulation of speech activity on governmental 
property that has been traditionally open to the public for expressive activity, such as public streets 
and parks, is examined under strict scrutiny. Id. at 460 U. S. 45. Regulation of speech on property 
that the Government has expressly dedicated to speech activity is also 
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examined under strict scrutiny. Ibid. But regulation of speech activity where the Government has 
not dedicated its property to First Amendment activity is examined only for 
reasonableness. Id. at 460 U. S. 46. 

Respondents contend that, although the sidewalk is on postal service property, because it is not 
distinguishable from the municipal sidewalk across the parking lot from the post office's entrance, 
it must be a traditional public forum and therefore subject to strict scrutiny. This argument is 
unpersuasive. The mere physical characteristics of the property cannot dictate forum analysis. If 
they did, then Greer v. Spock, 424 U. S. 828 (1976), would have been decided differently. In that 
case, we held that, even though a military base permitted free civilian access to certain unrestricted 
areas, the base was a nonpublic forum. The presence of sidewalks and streets within the base did 
not require a finding that it was a public forum. Id. at 424 U. S. 835-837. 

The postal sidewalk at issue does not have the characteristics of public sidewalks traditionally open 
to expressive activity. The municipal sidewalk that runs parallel to the road in this case is a public 
passageway. The Postal Service's sidewalk is not such a thoroughfare. Rather, it leads only from 
the parking area to the front door of the post office. Unlike the public street described in Heffron 
v. Int'l Soc. for Krishna Consciousness, Inc., 452 U. S. 640 (1981), which was 

"continually open, often uncongested, and constitute[d] not only a necessary conduit in the daily 
affairs of a locality's citizens but also a place where people [could] enjoy the open air or the 
company of friends and neighbors in a relaxed environment," 

https://supreme.justia.com/cases/federal/us/418/298/case.html#304
https://supreme.justia.com/cases/federal/us/473/788/case.html
https://supreme.justia.com/cases/federal/us/473/788/case.html#800
https://supreme.justia.com/cases/federal/us/460/37/case.html
https://supreme.justia.com/cases/federal/us/460/37/case.html#45
https://supreme.justia.com/cases/federal/us/460/37/case.html#46
https://supreme.justia.com/cases/federal/us/424/828/case.html
https://supreme.justia.com/cases/federal/us/424/828/case.html#835
https://supreme.justia.com/cases/federal/us/452/640/case.html
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id. at 452 U. S. 651, the postal sidewalk was constructed solely to provide for the passage of 
individuals engaged in postal business. The sidewalk leading to the entry of the post office is not 
the traditional public forum sidewalk referred to in Perry. 

______________________________________________________________________________ 
 

United States v. Lanier, 520 U.S. 259, 266 (1997) 

There are three related manifestations of the fair warning requirement. First, the vagueness 
doctrine bars enforcement of "a statute which either forbids or requires the doing of an act in terms 
so vague that men of common intelligence must necessarily guess at its meaning and differ as to 
its application." Connally v. General Constr. Co., 269 U. S. 385, 391 (1926); 
accord, Kolender v. Lawson, 461 U. S. 352, 357 (1983); Lanzetta v. New Jersey, 306 U. S. 451, 
453 (1939). Second, as a sort of "junior version of the vagueness doctrine," H. Packer, The Limits 
of the Criminal Sanction 95 (1968), the canon of strict construction of criminal statutes, or rule of 
lenity, ensures fair warning by so resolving ambiguity in a criminal statute as to apply it only to 
conduct clearly covered. See, e. g., Liparota v. United States, 471 U. S. 419, 427 (1985); United 
States v. Bass, 404 U. S. 336, 347-348 (1971); McBoyle, supra, at 27. Third, although clarity at 
the requisite level may be supplied by judicial gloss on an otherwise uncertain statute, see, e. g., 
Bouie, supra, at 357-359; Kolender, supra, at 355-356; Lanzetta, supra, at 455-457; Jeffries, 
Legality, Vagueness, and the Construction of Penal Statutes, 71 Va. L. Rev. 189, 207 (1985), due 
process bars courts from applying a novel construction of a criminal statute to conduct that neither 
the statute nor any prior judicial decision has fairly disclosed to be within its scope, see, e. g., 
Marks v. United States, 430 U. S. 188, 191-192 (1977); Rabe v. Washington, 405 U. S. 
313 (1972) (per curiam); Bouie, supra, at 353-354; cf. U. S. Const., Art. I, § 9, cl. 3; id., § 10, cl. 
1; Bouie, supra, at 353-354 (Ex Post Facto 

States v. Aguilar, 515 U. S. 593, 600 (1995). See generally H. Packer, The Limits of the Criminal 
Sanction 79-96 (1968) (discussing "principle of legality," "that conduct may not be treated as 
criminal unless it has been so defined by [a competent] authority ... before it has taken place," as 
implementing separation of powers, providing notice, and preventing abuses of official discretion) 
(quotation at 80); Jeffries, Legality, Vagueness, and the Construction of Penal Statutes, 71 Va. L. 
Rev. 189 (1985). 

______________________________________________________________________________ 

United States v. Playboy Entm’t Group, 529 U.S. 803, 813-815 (2000) 
 

Since § 505 is a content-based speech restriction, it can stand only if it satisfies strict 
scrutiny. Sable Communications of Cal., Inc. v. FCC, 492 U. S. 115, 126 (1989). If a statute 
regulates speech based on its content, it must be narrowly tailored to promote a compelling 
Government interest. Ibid. If a less restrictive alternative would serve the Government's purpose, 
the legislature must use that alternative. Reno, 521 U. S., at 874 ("[The CDA's Internet indecency 
provisions'] burden on adult speech is unacceptable if less restrictive alternatives would be at least 
as effective in achieving the legitimate purpose that the statute was enacted to serve"); Sable 

https://supreme.justia.com/cases/federal/us/452/640/case.html#651
https://supreme.justia.com/cases/federal/us/269/385/case.html
https://supreme.justia.com/cases/federal/us/461/352/case.html
https://supreme.justia.com/cases/federal/us/306/451/case.html
https://supreme.justia.com/cases/federal/us/471/419/case.html
https://supreme.justia.com/cases/federal/us/404/336/case.html
https://supreme.justia.com/cases/federal/us/430/188/case.html
https://supreme.justia.com/cases/federal/us/405/313/case.html
https://supreme.justia.com/cases/federal/us/405/313/case.html
https://supreme.justia.com/cases/federal/us/515/593/case.html
https://supreme.justia.com/cases/federal/us/492/115/case.html
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Communications, supra, at 126 ("The Government may ... regulate the content of constitutionally 
protected speech in order to promote a compelling interest if it chooses the least restrictive means 
to further the articulated interest"). To do otherwise would be to restrict speech without an adequate 
justification, a course the First Amendment does not permit. 

Our precedents teach these principles. Where the designed benefit of a content-based speech 
restriction is to shield the sensibilities of listeners, the general rule is that the right of expression 
prevails, even where no less restrictive alternative exists. We are expected to protect our own 
sensibilities "simply by averting [our] eyes." Cohen v. California, 403 U. S. 15,21 (1971); 
accord, Erznoznik v. Jacksonville, 422 U. S. 205, 210-211 (1975). Here, of course, we consider 
images transmitted to some homes where they are not wanted and where parents often are not 
present to give immediate guidance. Cable television, like broadcast media, presents unique 
problems, which inform our assessment of the interests at stake, and which may justify restrictions 
that would be unacceptable in other contexts. See Denver Area Ed. Telecommunications 
Consortium, Inc. v. FCC, 518 U. S. 727, 744 (1996) (plurality opinion); id., at 804-805 
(KENNEDY, J., concurring in part, concurring in judgment in part, and dissenting in 
part); FCC v. Pacifica Foundation, 438 

814 

u. S. 726 (1978). No one suggests the Government must be indifferent to unwanted, indecent 
speech that comes into the home without parental consent. The speech here, all agree, is protected 
speech; and the question is what standard the Government must meet in order to restrict it. As we 
consider a content-based regulation, the answer should be clear: 

The standard is strict scrutiny. This case involves speech alone; and even where speech is indecent 
and enters the home, the objective of shielding children does not suffice to support a blanket ban 
if the protection can be accomplished by a less restrictive alternative. 

In Sable Communications, for instance, the feasibility of a technological approach to controlling 
minors' access to "dial-a-porn" messages required invalidation of a complete statutory ban on the 
medium. 492 U. S., at 130-131. And, while mentioned only in passing, the mere possibility that 
user-based Internet screening software would "'soon be widely available'" was relevant to our 
rejection of an overbroad restriction of indecent cyberspeech. Reno, supra, at 876-877. 
Compare Rowan v. Post Office Dept., 397 U. S. 728, 729-730 (1970) (upholding statute "whereby 
any householder may insulate himself from advertisements that offer for sale 'matter which the 
addressee in his sole discretion believes to be erotically arousing or sexually provocative'" (quoting 
then 39 U. S. C. § 4009(a) (1964 ed., Supp. IV))), with Bolger v. Youngs Drug Products 
Corp., 463 U. S. 60, 75 (1983) (rejecting blanket ban on the mailing of unsolicited contraceptive 
advertisements). Compare also Ginsberg v. New York, 390 U. S. 629, 631 (1968) (upholding state 
statute barring the sale to minors of material defined as "obscene on the basis of its appeal to 
them"), with Butler v. Michigan, 352 U. S. 380, 381 (1957) (rejecting blanket ban of material 
"'tending to incite minors to violent or depraved or immoral acts, manifestly tending to the 
corruption of the morals of youth'" (quoting then Mich. Penal Code § 343)). Each of these cases 
arose in a different context-Sable Communica- 

https://supreme.justia.com/cases/federal/us/403/15/case.html
https://supreme.justia.com/cases/federal/us/422/205/case.html
https://supreme.justia.com/cases/federal/us/397/728/case.html
https://supreme.justia.com/cases/federal/us/463/60/case.html
https://supreme.justia.com/cases/federal/us/390/629/case.html
https://supreme.justia.com/cases/federal/us/352/380/case.html
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815 

tions and Reno, for instance, also note the affirmative steps necessary to obtain access to indecent 
material via the media at issue-but they provide necessary instruction for complying with accepted 
First Amendment principles. 

_________________________________________________________________________________ 
 

Judiciary Act of 1789, 1 Stat. 73 September 24, 1789 
_________________________________________________________________________________ 
 
1 Stat. 73 September 24, 1789 
CHAP. XX.-An Act to establish the Judicial Courts of the United States. 
 
SEC . 8. And be it further enacted, That the justices of the Supreme Court, and the district judges, 
before they proceed to execute the duties of their respective offices, shall take the following oath 
or affirmation, to wit: "I, A. B., do solemnly swear or affirm, that I will administer justice without 
respect to persons, and do equal right to the poor and to the rich, and that I will faithfully and 
impartially discharge and perform all the duties incumbent on me as, according to the best of my 
abilities and understanding, agreeably to the constitution, and laws of the United States. So help 
me God." 
 
SEC . 14. And be it further enacted, That all the before-mentioned courts of the United States, shall 
have power to issue writs of scire facias, habeas corpus, and all other writs not specially provided 
for by statute, which may be necessary for the exercise of their respective jurisdictions, and 
agreeable to the principles and usages of law. And that either of the justices of the supreme court, 
as well as judges of the district courts, shall have power to grant writs of habeas corpus for the 
purpose of an inquiry into the cause of commitment.--Provided, That writs of habeas corpus shall 
in no case extend to prisoners in gaol, unless where they are in custody, under or by colour of the 
authority of the United States, or are committed for trial before some court of the same, or are 
necessary to be brought into court to testify. 
 
SEC . 25. And be it further enacted, That a final judgment or decree in any suit, in the highest court 
of law or equity of a State in which a decision in the suit could be had, where is drawn in question 
the validity of a treaty or statute of, or an authority exercised under the United States, and the 
decision is against their validity; or where is drawn in question the validity of a statute of, or an 
authority exercised under any State, on the ground of their being repugnant to the constitution, 
treaties or laws of the United States, and the decision is in favour of such their validity, or where 
is drawn in question the construction of any clause of the constitution, or of a treaty, or statute of, 
or commission held under the United States, and the decision is against the title, right, privilege or 
exemption specially set up or claimed by either party, under such clause of the said Constitution, 
treaty, statute or commission, may be re-examined and reversed or affirmed in the Supreme Court 
of the United States upon a writ of error, the citation being signed by the chief justice, or judge or 
chancellor of the court rendering or passing the judgment or decree complained of, or by a justice 
of the Supreme Court of the United States, in the same manner and under the same regulations, 
and the writ shall have the same effect, as if the judgment or decree complained of had been 
rendered or passed in a circuit court, and the proceeding upon the reversal shall also be the same, 
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except that the Supreme Court, instead of remanding the cause for a final decision as before 
provided, may at their discretion, if the cause shall have been once remanded before, proceed to a 
final decision of the same, and award execution. But no other error shall be assigned or regarded 
as a ground of reversal in any such case as aforesaid, than such as appears on the face of the record, 
and immediately respects the before mentioned questions of validity or construction of the said 
constitution, treaties, statutes, commissions, or authorities in dispute. 
 
SEC . 32. And be it further enacted, That no summons, writ, declaration, return, process, judgment, 
or other proceedings in civil causes in any of the courts of the United States, shall be abated, 
arrested, quashed or reversed, for any defect or want of form, but the said courts respectively shall 
proceed and give judgment according as the right of the cause and matter in law shall appear unto 
them, without regarding any imperfections, defects, or want of form in such writ, declaration, or 
other pleading, return, process, judgment, or course of proceeding whatsoever, except those only 
in cases of demurrer, which the party demurring shall specially sit down and express together with 
his demurrer as the cause thereof. And the said courts respectively shall and may, by virtue of this 
act, from time to time, amend all and every such imperfections, defects and wants of form, other 
than those only which the party demurring shall express as aforesaid, and may at any time permit 
either of the parties to amend any defect in the process or pleadings, upon such conditions as the 
said courts respectively shall in their discretion, and by their rules prescribe. 
 
SEC . 35. And be it further enacted, That in all courts of the United States, the parties may plead 
and manage their own causes personally or by assistance of such counsel or attorneys at law as by 
the rules of the said courts respectively shall be permitted to manage and conduct causes therein. 
And there shall be appointed in each district a meet person learned in the law to act as attorney for 
the United States in such district, who shall be sworn or affirmed to the faithful execution of his 
office, whose duty it shall be to prosecute in such district all delinquents for crimes and offences, 
cognizable under the authority of the United States, and all civil actions in which the United States 
shall be concerned, except before the supreme court in the district in which that court shall be 
holden. And he shall receive as compensation for his services such fees as shall be taxed therefor 
in the respective courts before which the suits or prosecutions shall be. And there shall also be 
appointed a meet person, learned in the law, to act as attorney-general for the United States, who 
shall be sworn or affirmed to a faithful execution of his office; whose duty it shall be to prosecute 
and conduct all suits in the Supreme Court in which the United States shall be concerned, and to 
give his advice and opinion upon questions of law when required by the President of the United 
States, or when requested by the heads of any of the departments, touching any matters that may 
concern their departments, and shall receive such compensation for his services as shall by law be 
provided. 
 
_________________________________________________________________________________ 
 
The Religious Freedom Restoration Act of 1993,  
Pub. L. No. 103-141, 107 Stat. 1488 (November 16, 1993)  
42 U.S.C. § 2000bb et seq. (“[RFRA]”) ………………………………………………. passim 
______________________________________________________________________________ 
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President Trump issued Exec. Order No. 13798, 82 Fed. Reg. 21675 (May 4, 2017) 
U.S. Attorney General Sessions’ 25-page Memo. & 2-page directive. (Oct. 6, 2017) 

Petition, pages 10-11 
______________________________________________________________________________ 
 
 
Federal Register/Vol. 82, No. 88/Tuesday, May 9, 2017 / Presidential Documents 21675 
 
Executive Order 13798 of May 4, 2017 
Promoting Free Speech and Religious Liberty 
 
By the authority vested in me as President by the Constitution and the laws of the United States of 
America, in order to guide the executive branch in formulating and implementing policies with 
implications for the religious liberty of persons and organizations in America, and to further 
compliance with the Constitution and with applicable statutes and Presidential Directives, 
it is hereby ordered as follows: 
 
Section 1. Policy.  
It shall be the policy of the executive branch to vigorously enforce Federal law's robust protections 
for religious freedom. The Founders envisioned a Nation in which religious voices and views were 
integral to a vibrant public square, and in which religious people and institutions were free to 
practice their faith without fear of discrimination or retaliation by the Federal Government. For 
that reason, the United States Constitution enshrines and protects the fundamental right to religious 
liberty as Americans' first freedom. Federal law protects the freedom of Americans and their 
organizations to exercise religion and participate fully in civic life without undue interference by 
the Federal Government. The executive branch will honor and enforce those protections. 
 
Sec. 2. Respecting Religious and Political Speech.  
All executive departments and agencies (agencies) shall, to the greatest extent practicable and to 
the extent permitted by law, respect and protect the freedom of persons and organizations to engage 
in religious and political speech. In particular, the Secretary of the Treasury shall ensure, to the 
extent permitted by law, that the Department of the Treasury does not take any adverse action 
against any individual, house of worship, or other religious organization on the basis that such 
individual or organization speaks or has spoken about moral or political issues from a religious 
perspective, where speech of similar character has, consistent with law, not ordinarily been treated 
as participation or intervention in a political campaign on behalf of (or in opposition to) a candidate 
for public office by the Department of the Treasury. As used in this section, the term "adverse 
action" means the imposition of any tax or tax penalty; the delay or denial of tax-exempt status; 
the disallowance of tax deductions for contributions made to entities exempted from taxation under 
section 501(c)(3) of title 26, United States Code; or any other action that makes unavailable or 
denies any tax deduction, exemption, credit, or benefit. 
 
Sec. 3. Conscience Protections with Respect to Preventive-Care Mandate. 
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The Secretary of the Treasury, the Secretary of Labor, and the Secretary of Health and Human 
Services shall consider issuing amended regulations, consistent with applicable law, to address 
conscience-based objections to the preventive-care mandate promulgated under section 300gg-
13(a)(4) of title 42, United States Code. 
 
Sec. 4. Religious Liberty Guidance.  
In order to guide all agencies in complying with relevant Federal law, the Attorney General shall, 
as appropriate, issue guidance interpreting religious liberty protections in Federal law. 
 
Sec. 5. Severability.  
If any provision of this order, or the application of any provision to any individual or circumstance, 
is held to be invalid, the remainder of this order and the application of its other provisions to any 
other individuals or circumstances shall not be affected thereby. 
 
Sec. 6. General Provisions.  
(a) Nothing in this order shall be construed to impair or otherwise affect: 
(i) the authority granted by law to an executive department or agency, or the head thereof; or 
(ii) the functions of the Director of the Office of Management and Budget relating to budgetary, 
administrative, or legislative proposals. 
(b) This order shall be implemented consistent with applicable law and subject to the availability 
of appropriations. 
(c) This order is not intended to, and does not, create any right or benefit, substantive or procedural, 
enforceable at law or in equity by any party against the United States, its departments, agencies, 
or entities, its officers, employees, or agents, or any other person. 
 
MEMORANDUM FOR ALL EXECUTIVE DEPARTMENTS AND AGENCIES 
FROM: THE ATTORNEY GENERAL 
SUBJECT: Federal Law Protections for Religious Liberty 
 
The President has instructed me to issue guidance interpreting religious liberty protections in 
federal law, as appropriate. Exec. Order No. 13798 § 4, 82 Fed. Reg. 21675 (May 4, 2017). 
Consistent with that instruction, I am issuing this memorandum and appendix to guide all 
administrative agencies and executive departments in the execution of federal law. 
 
Principles of Religious Liberty 
 
Religious liberty is a foundational principle of enduring importance in America, enshrined in our 
Constitution and other sources of federal law. As James Madison explained in his Memorial and 
Remonstrance Against Religious Assessments, the free exercise of religion "is in its nature an 
unalienable right" because the duty owed to one's Creator "is precedent, both in order of time and 
in degree of obligation, to the claims of Civil Society."1 Religious liberty is not merely a right to 
personal religious beliefs or even to worship in a sacred place. It also encompasses religious 
observance and practice. Except in the narrowest circumstances, no one should be forced to choose 
between living out his or her faith and complying with the law. Therefore, to the greatest extent 
practicable and permitted by law, religious observance and practice should be reasonably 
accommodated in all government activity, including employment, contracting, and programming. 
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The following twenty principles should guide administrative agencies and executive departments 
in carrying out this task. These principles should be understood and interpreted in light of the legal 
analysis set forth in the appendix to this memorandum. 
 
 
MEMORANDUM FOR ALL COMPONENT HEADS AND UNITED STATES ATTORNEYS 
FROM: THE ATTORNEY GENERAL 
SUBJECT: Implementation of Memoranda on Federal Law Protections for Religious Liberty 
 
The President has instructed me to issue guidance interpreting religious liberty protections in 
federal law. Exec. Order 13798, § 4 (May 4, 2017). Pursuant to that instruction and consistent with 
my authority to provide advice and opinions on questions of law to the Executive Branch, I have 
undertaken a review of the primary sources for federal protection of religious liberty in the United 
States, along with the case law interpreting such sources. I also convened a series of listening 
sessions, seeking suggestions regarding the areas of federal protection for religious liberty most in 
need of clarification or guidance from the Attorney General. 
 
Today, I sent out a memorandum to the heads of all executive departments and agencies 
summarizing twenty principles of religious liberty and providing an appendix with interpretive 
guidance of federal-law protections for religious liberty to support those principles. That 
memorandum and appendix are no less applicable to this Department than to any other agency 
within the Executive Branch. I therefore direct all attorneys within the Department to adhere to the 
interpretative guidance set forth in the memorandum and its accompanying appendix. 
 
In particular, I direct the Department of Justice to undertake the following actions: 
 
• All Department components and United States Attorney's Offices shall, effective immediately, 
incorporate the interpretative guidance in litigation strategy and arguments, operations, grant 
administration, and all other aspects of the Department's work, keeping in mind the President's 
declaration that "[i]t shall be the policy of the executive branch to vigorously enforce Federal law's 
robust protections for religious freedom." Exec. Order 13798, § 1 (May 4, 2017). 
 
• Litigating Divisions and United States Attorney's Offices should also consider, in consultation 
with the Associate Attorney General, how best to implement the guidance with respect to 
arguments already made in pending cases where such arguments may be inconsistent with the 
guidance. 
 
• Department attorneys shall also use the interpretive guidance in formulating opinions and advice 
for other Executive Branch agencies and shall alert the appropriate officials at such agencies 
whenever agency policies may conflict with the guidance. 
 
• To aid in the consistent application of the Religious Freedom Restoration Act of 1993 (RFRA), 
42 U.S.C. § 2000bb et seq., and other federal-law protections for religious liberty, the Office of 
Legal Policy shall coordinate with the Civil Rights Division to review every Department 
rulemaking and every agency action submitted by the Office of Management and Budget for 
review by this Department for consistency with the interpretive guidance. In particular, the Office 
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of Legal Policy, in consultation with the Civil Rights Division, shall consider whether such rules 
might impose a substantial burden on the exercise of religion and whether the imposition of that 
burden would be consistent with the requirements of RFRA. The Department shall not concur in 
the issuance of any rule that appears to conflict with federal laws governing religious liberty, as 
set forth in the interpretive guidance. 
 
• In addition, to the extent that existing procedures do not already provide for consultation with 
the Associate Attorney General, Department components and United States Attorney's Offices 
shall notify the Associate Attorney General of all issues arising in litigation, operations, grants, or 
other aspects of the Department's work that appear to raise novel, material questions under RFRA 
or other religious liberty protections addressed in the interpretive guidance. The Associate 
Attorney General shall promptly alert the submitting component of any concerns. 
 
Any questions about the interpretive guidance or this memorandum should be addressed to the 
Office of Legal Policy, U.S. Department of Justice, 950 Pennsylvania Avenue N.W., Washington, 
D.C. 20530, phone (202) 514-4601.  
______________________________________________________________________________ 
 
The Federalist Paper, No. 47, 
The Particular Structure of the New Government and the Distribution  
of Power Among Its Different Parts, February 1, 1788. ………………………passim 
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Appendix D: “Suing the Federal Government: Sovereignty, Immunity, and  

Judicial Independence” Professor of Law, Vicki C. Jackson, 
Georgetown University Law Center, 35 Geo. Wash.  
Int’l L. Rev. 521-609 (2003) …………………………………………       2, 5  

 
Appendix F: “Strict Scrutiny in the Middle Forum” 

Harvard Law Review 
Vol. 122, No. 8 (Jun., 2009), pp. 2140-2161 
Published by: The Harvard Law Review Association……………….      2, 6, 8, 17 

 
Appendix G: “Relief from Ultra Vires Governmental Action” Marquette Law Rev. (1959). 6, 15 
 
Appendix U: FIRST AMENDMENT– RELIGION AND FREE EXPRESSION 

Official publication of the Government Printing Office, 300 pages 
Religion & Free Expression -A Spiritual Stake in First Amendment Values… 3, 7 

 
Appendix Y: “Taxaonmy of Due Process Manifesting Strict Scrutiny in the Middle Forum” 

Harvard Law Review Vol. 122, No. 8 (June., 2009) ………………………….7, 15 
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Mootness in Judicial Proceedings: 
Toward a Coherent Theory…………………… ……………        I-25, 60 pages 
Don B. Kates, Jr. and William T. Barker 
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Scholarly Works Faculty Scholarship 
1-1-2010 
Stare Decisis as Judicial Doctrine……………………………       I-25, 57 pages 
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